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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

 

IN RE: WHIRLPOOL CORP. 
FRONT-LOADING WASHER PRODUCTS 
LIABILITY LITIGATION 
 
 
 
 

Case No. 08-wp-65000 
 
 
Judge:  Christopher A. Boyko 

Magistrate Judge:  William H. Baughman, Jr. 

Special Master:  David R. Cohen 

 
 
JOINT MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
 

 The parties jointly move, under Federal Rule of Civil Procedure 23(e), for final 

approval of the Settlement of this litigation.  The Settlement will resolve this litigation 

and the related actions consolidated and captioned In re Sears, Roebuck & Co. Front-

Loading Washer Prods. Liab. Litig., pending in the U.S. District Court for the Northern 

District of Illinois.  The Settlement Class is composed of: 

All residents of the United States and its territories who (a) purchased a new Class 
Washer; (b) acquired a Class Washer as part of the purchase or remodel of a 
home; or (c) received as gift, from a donor meeting those requirements, a new 
Class Washer not used by the donor or by anyone else after the donor purchased 
the Class Washer and before the donor gave the Class Washer to the Class 
Member. 
 
Excluded from the Settlement Class are: 
 
(a) Officers, directors, and employees of the Defendants, (b) insurers of Class 
Members, (c) subrogees or all entities claiming to be subrogated to the rights of a 
Washer purchaser, Washer owner, or a Class Member, and (d) all third-party 
issuers or providers of extended warranties or service contracts for the Washers. 

 As explained in the parties’ contemporaneously filed Memoranda and supporting 

declarations and exhibits, the Settlement is fair, reasonable, and adequate to the Class, 
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and is the product of good-faith bargaining between the parties.  Accordingly, the parties1 

request that the Court: 

1. enter the proposed Order Granting Final Approval of Class Action Settlement 

(“Final Approval Order”), substantially in the form as that attached as Exhibit 

4 to the Parties’ Settlement Agreement (Dkt. 545-6); 

2. reaffirm its prior certification of the Rule 23(b)(3) Settlement Class; 

3. find that Notice to the Class was issued in compliance with Rule 23 and Due 

Process; 

4. overrule all objections to the Settlement; 

5. exclude from the Settlement Class all those who timely submitted requests for 

exclusion, as determined by the Settlement Administrator; 

6. order the payment of all Valid Claims according to the terms of the Settlement 

Agreement; 

7. approve Class Counsel’s request for $14.75 million in attorneys’ fees and 

costs, authorizing Lead Class Counsel to allocate the fees and costs among all 

class counsel as provided for by the Settlement, and denying all objections 

thereto;  

8. approve the payment of the requested service awards to Class Representatives 

(Ex. D to the Decl. of Jonathan Selbin (Dkt. 583-2)); and 

9. dismiss this action with prejudice and enter final judgment. 

Respectfully submitted, 

                                                 
1 Defendants do not join in the requests for attorneys’ fees and costs or service awards, 
but do not oppose them. 
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Dated:  August 25, 2016 LIEFF CABRASER HEIMANN & BERNSTEIN, LLP 

By:   

Jonathan D. Selbin 
  

Jonathan D. Selbin 
Jason L. Lichtman 
LIEFF CABRASER HEIMANN & BERNSTEIN, LLP 
250 Hudson Street, 8th Floor  
New York, NY 10013-1413 
(212) 355-9500 
 
Mark P. Chalos 
John T. Spragens 
Andrew R. Kaufman 
LIEFF CABRASER HEIMANN & BERNSTEIN, LLP  
150 Fourth Avenue North, Suite 1650 
Nashville, TN 37219 
(615) 313-9000 
 

 Robert T. Glickman 
MCCARTHY, LEBIT, CRYSTAL & LIFFMAN CO., L.P.A. 
101 West Prospect Avenue, Suite 1800 
Cleveland, OH 44115 
(216) 696-1422 
 

 Steven A. Schwartz 
Alison G. Gushue 
CHIMICLES & TIKELLIS, LLP 
One Haverford Centre 
361 West Lancaster Avenue 
Haverford, PA 19041 
(610) 642-8500 
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 James C. Shah 
Nathan Zipperian 
SHEPHERD, FINKELMAN, MILLER & SHAH, LLP 
35 East State Street 
Media, PA 19063 
(610) 891-9880 
 
Class Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that, on August 25, 2016 service of this document was 
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I. INTRODUCTION 

Plaintiffs and Class Counsel respectfully submit this brief in support of final approval and 

in response to settlement objections. 

There should be little question that the proposed Settlement is fair and reasonable.  Class 

Member response has been overwhelmingly positive:  more than 217,000 Class Members have 

filed claims for relief worth over $12,500,000, and more than six weeks remain to file claims.  

This response is particularly impressive given that Defendants argued throughout this litigation 

that only a tiny percentage of washer owners actually experienced mold or odor problems.  If 

that is true, essentially every single Class Member who actually experienced mold or odor 

problems has already filed a claim. 

This positive response to the Settlement dwarfs the negative, reflected in only 68 unique 

objections (including 4 opt outs).1  In other words, nearly 3000 times the number of people who 

objected to the Settlement have sought relief from it.  The relatively small number of objectors, 

moreover, generally focus on their perception that the Settlement does not provide “enough” 

relief.  In particular, many of these individuals believe that Whirlpool should compensate them 

for the entire cost of their washers.  While understandable at a gut level, that argument misses 

two critical points.   

First, Plaintiffs never sought full replacement value in this litigation.  Plaintiffs’ experts 

calculated damages of between $279 and $235 per Class Member, and Defendants’ economist 

opined that damages are zero.  And the Settlement compares favorably to those numbers.  Class 

Members who experienced mold or odor can choose between $50 cash—approximately 20% of 

                                                 
1 These numbers include nineteen “objections” from people who do not appear to be Class 
Members who, by definition, lack standing to object. 
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their best case damages—and a 20% rebate worth more than half of the amount they could have 

recovered at trial.  Any Class Member who paid out-of-pocket to address mold or odor problems 

(through repairs or replacement) can recover dollar for dollar cash up to $500 of those 

expenses—more than that Class Member would have recovered after a successful trial.  And 

Class Members who did not experience mold or odor can still select a 5% rebate worth more 

than 20% of their best-case damages at trial. 

Second, a “settlement is a compromise, a yielding of the highest hopes in exchange for 

certainty and resolution.”  Sullivan v. DB Investments, Inc., 667 F.3d 273, 324 (3d Cir. 2011) (en 

banc) (citation omitted); see also, e.g., Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 

1998) (“Settlement is the offspring of compromise; the question we address is not whether the 

final product could be prettier, smarter or snazzier, but whether it is fair, adequate and free from 

collusion.”).  Plaintiffs respectfully submit that this particular Settlement is nothing short of 

remarkable given the value it provides to Class Members even though Plaintiffs lost the 

bellwether trial. 

Two objections are worthy of brief comment at the outset because they are quite different 

from the others.  While most objections are good faith (if, ultimately, misguided) objections 

advanced by pro se Class Members, two appear malicious, and should therefore be viewed with 

particular skepticism.2  The first (Dkt. 603) was filed by attorney Edward Siegel, a man who 

repeatedly files unmeritorious objections solely for purposes of extorting a ransom from 

Plaintiffs’ counsel.  See, e.g., In re UnitedHealth Group Inc. PSLRA Litig., 643 F. Supp. 2d 

                                                 
2 They are from what are known as “professional objectors,” people who “profit by extorting 
payments from class counsel” and “make a living simply by filing frivolous appeals and thereby 
slowing down the execution of settlements.”  Lopatka, John E. and Smith, Brooks, Class Action 
Professional Objectors: What to Do About Them?, FLORIDA STATE UNIVERSITY LAW REVIEW, 
39 Fla. St. U. L. Rev. 865 (2012). 
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1107, 1108 (D. Minn. 2009) (describing him as a “remora”).  His objections fail for a host of 

independently sufficient substantive reasons, most notably that they are premised entirely on 

incorrect math.  The second (Dkt. 605) was filed by Barbara Cochran, who apparently works 

with family members and professional objector lawyers to file repeated, meritless objections to 

Settlements to obtain payoffs.  Her objection in this case is frivolous at best: for example, she 

objects to the requirement that Class Members check a box stating that they had problems with 

mold or odor.  

Plaintiffs respectfully submit that the Settlement satisfies all of the requirements for final 

approval, that Class Member response amply demonstrates its value, and that the comparatively 

small number of objections are all without substantive merit.  For these reasons, as detailed 

further below, Plaintiffs respectfully ask this Court to overrule all objections to the Settlement, as 

well as all objections to Class counsel’s request for attorneys’ fees, costs, and class 

representative service awards, approve the Settlement as fair, reasonable, and adequate, and grant 

their motion for attorneys’ fees and costs and stipends in full. 

II. THE UNDERLYING LITIGATION 

This case involves Whirlpool-manufactured front-loading washers sold under the 

Whirlpool, Sears, and Maytag brands (“Class Washers”).  See Ex. A (Settlement) at Ex. 2 (list of 

models).  The Class Washers are based on two slightly different engineering platforms, Access 

and Horizon, but the models within each platform are nearly identical from an engineering 

standpoint.3  Plaintiffs’ claims relate to something known as Biofilm, a collection of organic and 

                                                 
3 While the Maytag models were never formally part of either case, Whirlpool produced 
information revealing that the included Maytag models, like the Sears models, are identical to the 
Whirlpool models at issue.  Whirlpool purchased Maytag in 2006 and is financially responsible 

footnote continued on next page 
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inorganic materials on which bacteria, molds, and fungus feed—this can cause noxious odors 

and ruin laundry.  In particular, Plaintiffs claim that the Class Washers are defective because 

they are unusually prone to Biofilm development, do not eliminate Biofilm during a self-cleaning 

cycle, and do not allow consumers to remove Biofilm manually.  (See Dkt. 544-1 (Consolidated 

Fourth Amended Class Action Complaint).)4 

As the Court is aware, this litigation proceeded in two different courts. 

A. This Court supervised all litigation involving Whirlpool-brand washing 
machines. 

In 2008, the Judicial Panel on Multidistrict Litigation consolidated numerous cases 

involving Whirlpool-branded washers for pretrial purposes.  Two years later, this Court certified 

a liability-only class of Ohio residents who purchased the allegedly defective washers.  (Dkt. 

141.)  Whirlpool appealed, but the Sixth Circuit twice affirmed that class certification was 

appropriate.  See In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig., 678 F.3d 409 

(6th Cir. 2012), vacated 133 S. Ct. 1722 (2013), reinstated, 722 F.3d 838 (6th Cir. 2013), cert. 

denied, 134 S. Ct. 1277 (2014). 

Before and after class certification, the parties engaged in extensive discovery.  Class 

Counsel reviewed more than 1,000,000 pages of documents, and deposed more than two dozen 

key Whirlpool personnel.  Ex. C (Selbin Decl. in Support of Motion for Preliminary Approval of 

Settlement) ¶ 14; Ex. D (Lichtman Decl.) ¶ 2.  For its part, Whirlpool deposed 18 Class 

Representatives and inspected the washing machines of dozens of Class Representatives.  Ex. C 

                                                                                                                                                             
footnote continued from previous page 
for those models.  Ex. B (Tubman Decl. in Support of Motion for Preliminary Approval of 
Settlement) ¶ 2. 
4 Plaintiffs bring claims for breach of express and implied warranties, negligent design, failure to 
warn, unjust enrichment, violation of state consumer protection statutes, and violation of the 
federal Magnuson-Moss Act, 15 U.S.C. §§ 12302-12312. 
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(Selbin Decl.) ¶ 14.  Between them, the parties employed more than 20 testifying experts, nearly 

all of whom were subject to multiple depositions.  Id. 

After the parties litigated motions to exclude experts under Daubert, motions in limine, 

motions for summary judgment, and motions to modify or decertify the class, the Ohio class 

proceeded to a bellwether trial.  After a three-and-a-half week trial, at which six Plaintiffs 

testified, the jury found for Whirlpool.  (Dkt. 490 (verdict); Dkt. 491 (final judgment).)  That 

verdict and an accompanying costs award were appealed and cross-appealed; however, the 

parties reached this settlement before the Sixth Circuit issued a ruling (but after oral argument).  

(Sixth Cir. Dkts. 14-4184, 14-4221 & 15-3159.) 

B. The Northern District of Illinois oversaw litigation regarding Sears 
Kenmore-brand washers. 

Contemporaneously to the litigation in this Court involving Whirlpool-brand washers, 

litigation involving mechanically identical washing machines bearing the Sears Kenmore brand 

name proceeded in the Northern District of Illinois.  See In re Sears, Roebuck & Co. Front-

Loading Washers Prods. Liab. Litig., No. 06-CV-7023 (N.D. Ill).  That district court initially 

denied class certification, but its decision was reversed on appeal.  See Butler v. Sears, Roebuck 

& Co., 702 F.3d 359 (7th Cir. 2012), vacated 133 S. Ct. 2768 (2013), reinstated 727 F.3d 796 

(7th Cir. 2013), cert. denied 134 S. Ct. 1277 (2014).   

The parties agreed to the Settlement when Sears was in the middle of pre-trial briefing, 

with Daubert motions and a motion to decertify the class pending and trial preparations heavily 

underway. 

III. THE PARTIES REACHED AN EXCEPTIONAL SETTLEMENT.  

On May 11, 2016, this Court preliminary approved the Settlement covering owners of an 

estimated 5.5 million washers.  (Dkt. 551.)  The Settlement Class is defined as: 
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All residents of the United States and its territories who (a) purchased a new Class 
Washer; (b) acquired a Class Washer as part of the purchase or remodel of a 
home; or (c) received as a gift, from a donor meeting those requirements, a new 
Class Washer not used by the donor or by anyone else after the donor purchased 
the Class Washer and before the donor gave the Class Washer to the Class 
Member.5 

The Class Washers are all early model Whirlpool-manufactured front-load washing machines.  

Ex. A (Settlement) at Ex. 2 (list of Class Washers).  They are based on two different platforms, 

Access and Horizon, and models within each platform are “nearly identical from an engineering 

perspective.”  (Dkt. 93-8 (Hardaway Decl.) ¶¶ 6, 8.) 

Class member response to the Settlement has been strong and positive.  As of August 24, 

2016, 217,915 Class Members had filed claims, Ex. E (Weisbrot Decl.) ¶ 10, worth in excess of 

$12,500,000 Ex. D (Lichtman Decl.) ¶ 14.  This dwarfs the Class Member objections (fewer than 

60 Class Members objected), and it means that 3.9% of people who purchased Class Washers 

have already made claims (the claims rate is 8.0% when measured against the number of Class 

Members who received postcard or e-mail notice).  See id. ¶ 4.  That is particularly noteworthy 

given that Defendants’ expert contended that 0.32% of Class Members reported mold problems 

with their washing machines.  (Dkt. 327-21 (12-16-09 Taylor Rep.) ¶¶ 9-11.) 

A. The Settlement compares favorably to what Class Members likely would 
have recovered in litigation. 

The Court does not need to speculate about what Class Members could have received at 

trial:  there was a trial, and Class Members received absolutely nothing.  But the Settlement 

ensures that Class Members receive very significant economic benefit even compared to what 

                                                 
5 The Settlement excludes: 

(a) officers, directors, and employees of the Defendants, (b) insurers of Class Members, (c) 
subrogees or all entities claiming to be subrogated to the rights of a Washer purchaser, Washer 
owner, or a Class Member, and (d) all third-party issuers or providers of extended warranties or 
service contracts for the Washers. 
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they could have received after a successful trial.  Plaintiffs’ expert Professor Christopher Knittel 

calculates damages of between $279 and $235 per Class Member, and Defense expert Professor 

Timothy Bresnahan opined that even if Plaintiffs won on liability, their damages would be 

exactly zero.  It thus would be entirely possible for a jury to find in favor of Class Members on 

the issue of liability, but award them only nominal damages (and Class Members could not 

possibly have recovered more than $279).  Under the Settlement, however, any Class Member 

who experienced a mold or odor problem within five years of purchasing a Class Washer is 

entitled to no less than $50 in cash.  In particular, those Class Members may choose between: 

• A $50 cash payment; 
 

• A 20% cash rebate off the best negotiated retail purchase price, in addition 
to any other available promotion, rebate, or discount, of a Rebate-Eligible 
Washer or Dryer.  Because the Rebate-Eligible Washers and Dryers cost 
$742.50 on average, this is worth approximately $148.50;6  
 

• Up to $500 dollar for dollar cash reimbursement for documented out-of-
pocket expenses to service or replace their Class Washer due to mold or 
odor problems.   

 
Ex. A (Settlement) at IV.B; id. at Ex. 7 (replacement models); Ex. F (Tubman Decl.) ¶ 2.   

Any Class Member who did not have a problem with mold or odor within the first five 

years of purchase is entitled to a 5% cash rebate off the best negotiated retail purchase price of a 

Rebate-Eligible Washer or Dryer or Washer-Dryer Pair.  Ex. A (Settlement) at IV.C.  This relief 

                                                 
6 The rebate value estimates differ slightly from those in earlier motions due to the addition of 
dryer pricing data, and due to the use of a simple average rather than a weighted average.  See 
Ex. F (Tubman Decl.) ¶ 2. 
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is worth $37 if applied to a washer or dryer and $74 if applied to a washer-dryer pair.  Id. at Ex. 

7 (replacement models); Ex. F (Tubman Decl.) ¶ 3.7 

B. The claims process is straightforward. 

Class counsel negotiated a simple, easy claims process.  Any Class Member who called 

Whirlpool or Sears to report a mold or odor problem is designated a “Prequalified Class 

Member” so long as that report appears in Defendants’ databases.  Cf. Ex. A (Settlement) at I.Z 

(requiring the Settlement Administrator to perform an independent, third-party audit to verify 

that Defendants’ properly identified Prequalified Class Members).  There are 70,621 Prequalified 

Class Members, and these individuals may make claims simply by confirming their names, 

addresses, and email addresses, checking a few eligibility boxes, and e-signing the Claim Form.  

Ex. A (Settlement) at IV.A.2.   

Other Class Members also have a simple, straightforward Claim Form: in addition to the 

information provided by Prequalified Class Members, those Class Members are only required to 

provide the model and serial number of their Washer (or another proof-of-purchase).  Id. at 

IV.A.3; cf. In re Lawnmower Engine Horsepower Mktg. & Sales Practices Litig., 733 F. Supp. 

2d 997, 1010 (E.D. Wis. 2010) (concluding that “requiring Class Members to include serial 

numbers on their claim forms was reasonable”).  Non-Prequalified Class Members who 

experienced a problem with Biofilm simply have to so attest under oath.  

                                                 
7 Both the 5% rebate and the 20% rebate are valid one year or until December 31, 2017, 
whichever is later, and they are transferable to immediate family members.  Ex. A (Settlement) at 
IV.E & IV.H. 
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C. The Settlement included state-of-the-art notice, and Class counsel 
supplemented that notice.  

On May 11, 2016, the Court appointed Angeion Group as Settlement Administrator and 

ordered Notice to Class Members by mail, email, national publication advertisement, online 

advertisement, and social media.  (Dkt. 551 at 10-14.)  The Settlement Notice Plan includes two 

rounds of official Notice, one in early June and one that will launch just after Labor Day.  Class 

counsel, moreover, spent their own money to supplement the official Notice with additional 

publicity and will continue to do so.  Ex. D (Lichtman Decl.) ¶¶ 8, 10.  Indeed, while the 

Settlement Administrator initially estimated that Notice would reach an impressive 82.78% of 

class members, see Ex. G (Weisbrot Supp. Decl.) ¶ 5, there is little doubt that notice has been 

much more widespread in part because the Settlement has attracted significant attention from the 

media.  See Ex. D (Lichtman Decl.) ¶¶ 4-6 (detailing national and local media coverage, 

including from Consumer Reports and NBC). 

Notice directs Class Members to the official Settlement website, which is maintained in 

two languages and updated by the Settlement Administrator regularly.  Ex. A (Settlement) at Ex. 

6 (publication notice); Ex. H (Weisbrot Compliance Decl.) ¶ 12.  That website includes 

information about the Settlement and allows for Class Members to file claims electronically, 

which more than 213,000 have done.  See id.  The Settlement Administrator also maintains a 

toll-free telephone number to assist Class Members with claim filing.  Id. ¶ 14. 

1. The Settlement Administrator’s initial round of notice was successful, 
and supplemental notice will begin shortly after Labor Day. 

In early June, the Settlement Administrator sent postcard Notice (via first-class mail) to 

3,817,399 potential Class Members and e-mail Notice to 311,213 potential Class Members.  Ex. 

H (Weisbrot Compliance Decl.) ¶¶ 7-9.  The Settlement Administrator also ran a four-week 

desktop and mobile advertising campaign specifically targeted to reach potential Class Members: 
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that campaign served 14,520,357 impressions.  Ex. E (Weisbrot Decl.) ¶ 6.  And the Settlement 

Administrator ran the Notice of Settlement in the June 9, 2016 national edition of USA Today.  

Id. at 10. 

The Settlement Administrator will proceed with a second round of Notice immediately 

after Labor Day (September 6, 2016).  Ex. E (Weisbrot Decl.) ¶¶ 13-14.  This will include a 

second postcard notice to Prequalified Class Members who have not yet filed claims, email of a 

second notice to Prequalified Class Members who have not yet filed claims, and social media 

notice.  Id. ¶ 14.  Class counsel, moreover, are paying for special e-mail services in this round (at 

a cost of $11,575) that makes it even more likely that these notices will be seen.  Ex. D 

(Lichtman Decl.) ¶ 10. 

2. Class counsel have spent their own money to supplement notice and 
will continue to do so.  

Class counsel specifically negotiated the right to provide additional notice to Class 

Members, and have already spent $27,000 of their own funds to promote the Settlement.  Ex. D 

(Lichtman Decl.) ¶ 8.  For example, Class counsel promoted a Consumer Reports article 

describing the settlement on Facebook:  this campaign generated a “reach” of 2,430,512 people 

(which includes some people who saw the article more than once) and over 158,000 clicks.  Id.  

Class counsel also promoted a story from NBC News, generating a reach of 956,150 and more 

than 33,000 clicks.  Id.  Class counsel also publicized the Settlement by sending press releases, 

contacting previous client intakes, and emailing firm mailing lists.  Id. ¶ 11.  Finally, Class 

counsel devoted more than 500 hours in attorney and paralegal resources to answering questions 

about the Settlement and assisting Class Members with claim filing.  Id. ¶ 9. 

In addition to the above, Class counsel plans to spend approximately $11,000 to provide 

additional notice to Prequalified Class Members whose email addresses were not included in 
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Defendants’ records.  Ex. D (Lichtman Decl.) ¶ 10.  Class counsel have directed the Settlement 

Administrator to perform a “reverse email append” to locate and target additional email 

addresses for Prequalified Class Members.  Id.  Class counsel also plans to send at least one 

more press release and email newsletter about the Settlement and will continue to promote the 

Settlement on social media.  Id. ¶ 11. 

IV. CERTIFICATION OF THE SETTLEMENT CLASS REMAINS PROPER. 

In its preliminary approval order, the Court determined that the Settlement Class satisfied 

the requirements of Rule 23(a) and 23(b)(3) and certified them for the limited purpose of this 

Settlement.  (Dkt. 551 (Preliminary Approval Order) at 2-5.)  No objector challenged class 

certification, and Plaintiffs are not aware of any change in the law or facts that could somehow 

alter the Court’s initial, well-considered ruling.  (Cf. Dkt. 545-1 (Memorandum in Support of 

Plaintiffs’ Motion for Preliminary Approval) at 17-23.) 

V. THE SETTLEMENT IS FAIR, REASONABLE, ADEQUATE, AND IN THE BEST 
INTEREST OF CLASS MEMBERS. 

Before approving a class action settlement, a district court must determine whether the 

settlement is “fair, reasonable, and adequate.”  UAW v. Gen. Motors Corp., 497 F.3d 615, 631 

(6th Cir. 2007) (quoting former Fed. R. Civ. P. 23(e)(1)(C)).  Plaintiffs respectfully note, 

however, that a district court making this determination must “respect the parties’ compromise 

and may not substitute his or her judgment for that of the litigants and their counsel.”  Office & 

Prof’l Employees Int’l Union v. Int’l Union, United Auto., Aerospace & Agric. Implement 

Workers of Am., 311 F.R.D. 447, 456 (E.D. Mich. 2015) (citation omitted); see also Lonardo v. 

Travelers Indem. Co., 706 F. Supp. 2d 766, 778 (N.D. Ohio 2010).   

Courts in this Circuit generally consider seven factors when determining if a settlement is 

“fair, reasonable, and adequate”: (1) the risk of fraud or collusion; (2) the complexity, expense, 
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and likely duration of the litigation; (3) the amount of discovery engaged in by the parties; (4) 

the likelihood of success on the merits; (5) the opinions of class counsel and class 

representatives; (6) the reaction of absent Class Members; and (7) the public interest.  Pelzer. v. 

Vassalle, No. 14-4156, 2016 WL 3626825, at *5 (6th Cir. July 7, 2016) (“Vassalle II”).  Here, all 

seven factors weigh strongly in favor of approval.   

A. The Settlement was negotiated at arm’s length after nine years of contentious 
litigation;  the risk of fraud or collusion is essentially non-existent. 

The first factor considers whether there is any risk of fraud or collusion between the 

parties.  There should be little doubt that this factor points towards approval because there was 

no risk of fraud or collusion, much less was there actual fraud or collusion.  Cf. Brent v. Midland 

Funding, LLC, No. 3:11 CV 1332, 2011 WL 3862363, *15 (N.D. Ohio Sept. 1, 2011) (“[C]ourts 

respect the integrity of counsel and presume the absence of fraud and collusion in negotiating the 

settlement, unless evidence to the contrary is offered.”  (citation omitted)).  This Settlement was 

reached only after nearly a decade of scorched-earth litigation, is the product of years of arms-

length negotiation, and treats similarly-situated Class Members similarly.  

First, the Settlement followed nearly a decade of hard-fought litigation.  The parties 

conducted an essentially unprecedented amount of discovery for a consumer class action 

(discussed below), filed dozens of briefs in the district courts, appealed class certification to the 

Sixth and Seventh Circuits (twice each), and filed petitions in the Supreme Court (twice).  The 

parties could hardly have litigated this case more vigorously, or done more to understand the 

issues in the case and the value of Plaintiffs’ claims.  See Moulton v. U.S. Steel Corp., 581 F.3d 

344, 351 (6th Cir. 2009) (observing that “the duration and complexity of the litigation,” which 

included four years of litigating before a settlement was reached, undermined any claims of 

collusion); see also Brent, 2011 WL 3862363, at * 15. 
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Second, the Settlement was reached only after numerous negotiations—many with the 

assistance of a third-party mediator—over the course of several years.  Ex. C (Selbin Decl.) ¶¶ 

19-20.  This alone demonstrates the absence of fraud or collusion: “when a settlement is the 

result of extensive negotiations by experienced counsel, the Court should presume it is fair.”  In 

re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 350-51 (N.D. Ohio 2001); see also, e.g., 

Blessing v. Sirius XM Radio Inc., 507 F. App’x 1, 3 (2d Cir. 2012) (unpublished) (“[S]ettlement 

was reached only after contentious negotiations”); Brent, 2011 WL 3862363, at *15 

(“[Mediation sessions with an independent mediator] virtually assure that the negotiations were 

conducted at arm’s length and without collusion between the parties.” (citation omitted)). 

Finally, nothing about the structure of the Settlement suggests collusion.  The Settlement 

treats similarly-situated Class Members similarly: it divides the Class into two groups, treated 

differently only because they allege different types of harm.  See In re Whirlpool, 678 F.3d at 

421 (anticipating these categories of relief); see also, e.g., Sullivan, 667 F.3d at 326–29; In re 

Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 460–61 (9th Cir. 2000); William B. Rubenstein, 

Newberg on Class Actions § 13:59 (5th ed. 2016).  (“Put simply, a court is striving to ensure that 

similarly situated Class Members are treated similarly . . . “).8  As discussed more fully below, 

moreover, the proposed attorneys’ fees and costs are only a fraction of the actual fees and costs 

                                                 
8 The Settlement provides modest service awards of $4,000 to most Class Representatives (and 
$1,000 to Class Representatives whose litigation-related duties were less demanding), which is 
well within the range of awards approved in this Circuit.  See Liberte Capital Grp. v. Capwill, 
No. 5:99-cv-818, 2007 WL 2492461, at *1 (N.D. Ohio Aug. 29, 2007) (“Incentive awards, where 
appropriate, generally range from a few thousand dollars to $85,000”); Brent, 2011 WL 
3862363, at * 15 (observing that “courts have recognized that incentive payments of a few 
thousand dollars to class representatives are appropriate”).  Indeed, no person objected to the 
service awards.   
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accrued in this case, were negotiated only after the parties negotiated Class Members’ 

substantive relief, and do not reduce the benefits to Class Members in any way. 

B. The complexity, expense, and duration of continued litigation favors 
approval of the Settlement. 

The second factor strongly supports final approval because settlement is the only rational 

way to limit the complexity, expense, and duration of continued litigation.  See Schuchardt v. 

Law Office of Rory W. Clark, 314 F.R.D. 673, 682 (N.D. Cal. 2016) (“In most situations, unless 

the settlement is clearly inadequate, its acceptance and approval are preferable to lengthy and 

expensive litigation with uncertain results.” (citation omitted)).  Indeed, the parties have already 

litigated for almost a decade, all while exploring novel issues of law.  Continuing to litigate at 

that pace is complicated, inefficient, and expensive.  Class counsel already incurred more than 

$33,000,000 in total lodestar and more than $8,000,000 in out-of-pocket costs, the majority of 

which counsel will not recover.  Ex. I (Selbin Fees Decl.) ¶¶ 34, 38. 

And no end was in sight.  The only alternative to the Settlement—as the parties 

recognized when they opted to resolve their claims by making difficult compromises—is trial 

after trial, one state at a time in Whirlpool and one state at a time in Sears.  At the first trial, the 

parties litigated a dozen motions to exclude experts under Daubert, numerous motions in limine, 

cross-motions for summary judgment, and motions to modify and decertify the class.  After that 

three-and-a-half week trial, Plaintiffs filed two appeals (one of the verdict, one of the costs 

award), and Whirlpool cross-appealed.  There was, moreover, no indication that the second 

scheduled trial set to commence in Sears on February 22, 2016, would be less expensive or 

complex. 
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C. The voluminous discovery weighs strongly in favor of approval. 

The third factor considers the amount of discovery the parties’ conducted—“the more 

formal discovery that occurred prior to settlement, the more likely the court is to find the 

settlement is substantively adequate and procedurally fair.”  Newberg on Class Actions § 13:50 

(5th ed.).  There can be no serious question that this factor supports final approval:  few, if any 

consumer cases involve as much discovery as this one.  Class counsel reviewed more than 

1,000,000 pages of documents, deposed more than two dozen key Whirlpool personnel, and 

worked with dozens of consulting and testifying experts.  Ex. C (Selbin Decl.) ¶ 14; Ex. D 

(Lichtman Decl.) ¶ 2.  For its part, Whirlpool deposed 18 Class Representatives, inspected the 

washing machines of dozens of Class Representatives, and presumably worked with an 

equivalent number of experts.  Ex. C (Selbin Decl.) ¶ 14.  The parties employed more than 20 

testifying experts, nearly all of whom were subject to multiple depositions.  Id.   

The amount of discovery demonstrates that the parties litigated adversarially, were 

committed to the costs of the case, and thoroughly understood the strengths and weaknesses of 

their respective positions.  See, e.g.,  Lonardo, 706 F. Supp. at 781. 

D. The recovery for the Class is substantial. 

The fourth factor measures the amount of the class action settlement compared to the 

potential recovery at trial.  In making this determination, “the district court must specifically 

examine what the unnamed Class Members would give up in the proposed settlement, and then 

explain why—given their likelihood of success on the merits—the tradeoff embodied in the 

settlement is fair to unnamed members of the class.”  Shane Grp., Inc. v. Blue Cross Blue Shield 

of Michigan, No. 15-1544, 2016 WL 3163073, at *7 (6th Cir. June 7, 2016).  This said, a court 

must keep in mind that a settlement is a compromise—it is necessarily less than what Class 

Members could have recovered after a successful appeal and trial.  See, e.g., Priddy v. Edelman, 
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883 F.2d 438, 447 (6th Cir. 1989) (“The fact that the plaintiff might have received more if the 

case had been fully litigated is no reason not to approve the settlement.”); Int’l Union, United 

Auto., Aerospace, & Agr. Implement Workers of Am. v. Ford Motor Co., No. 07-CV-14845, 2008 

WL 4104329, at *23 (E.D. Mich. Aug. 29, 2008) (quoting same).   

While Plaintiffs continue to believe their claims are meritorious, it is obvious that they 

might not prevail if they continued to litigate this case.  Defendants won the first bellwether trial, 

and experience from that trial demonstrates that Defendants had a reasonable likelihood of 

prevailing in some material number of future trials.  And Defendants would litigate each state’s 

claims as vigorously as they litigated the Ohio bellwether claims, presumably including scores of 

motions for summary judgment, motions to decertify the class, Daubert motions, and motions in 

limine.  This also counsels in favor of settlement.  See, e.g., Lonardo, 706 F. Supp. 2d at 781 

(approving settlement where the case “was a hard-fought legal battle from the filing of the 

complaint . . . to the final settlement conference” and explaining that “[b]ased on the Court’s 

intimate knowledge of these proceedings, there is no reason to believe that either party would 

litigate the remainder of the case less vigorously”).   

The Settlement is a strong result, moreover, even if one assumes that Plaintiffs would 

have prevailed on the issue of liability in all trials.  That is so because Plaintiff’s damages expert 

calculated damages of between $279 and $235, Ex. J (2/2/15 Knittel Rep.) ¶¶ 12-14, and 

Whirlpool’s damages expert testified that damages were zero, even if Whirlpool was liable, Ex. 

K (3/8/13 Bresnahan Rep.) ¶ 17.  Under the Settlement, however, any Class Members who 

experienced a mold or odor problem in their washer receive no less than $50.  Ex. A (Settlement) 

at IV.B.  As explained above, such Class Members may choose to receive $50 in cash, elect a 

20% rebate of the purchase of a new washer or dryer (which no Class Member would choose if 
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she did not know it was worth more to her than $50), or dollar for dollar cash reimbursement of 

out-of-pocket expenses up to $500.  See id.  And the Settlement provides a 5% rebate off the 

purchase of a new washer, dryer, or washer-dryer combo to Class Members who never 

experienced the mold or odor problem.  See id.  That rebate is worth approximately $37 if 

applied to a washer or dryer, and $74 if applied to a washer-dryer combo.  Ex. F (Tubman Decl.) 

¶ 3. 

The Settlement benefits thus compare favorably to what Plaintiffs could recover if they 

prevailed at trial.  A Class Member who experienced mold problems and who then selects cash 

receives between 18-21% of what she could hope to get if she prevailed at trial and a jury 

accepted Plaintiffs’ damages testimony.  That same Class Member receives between 53-63% of 

her best-case trial outcome if she elects the 20% rebate.  Amazingly, if she incurred out-of-

pocket expenses to deal with the mold problem, she can recover—in cash—more than the 

maximum amount she would have received after trial.  Cf. In re Sw. Airlines Voucher Litig., 799 

F.3d 701, 711-12 (7th Cir. 2015) (“The class members will receive everything they reasonably 

could have hoped for. . . .  It is an exceptional settlement that actually makes the class whole.”). 

Class members whose washers did not have mold or odor still recover between 21-25% of their 

best-case outcome after trial.9  Such benefits are well-within the range of those courts approve 

routinely.  See, e.g., Sullivan, 667 F.3d at 324 (approving settlement for 11-20% of maximum 

total damages). 

                                                 
9 This is no small feat.  While there is no legal question that Plaintiffs may claim damages for all 
Class Members on the theory that all Class Members overpaid for their washers, see, e.g., In re 
IKO Roofing Shingle Prod. Liab. Litig., 757 F.3d 599, 603 (7th Cir. 2014), whether a given jury 
would award those damages to Class Members whose washers functioned as promised is another 
matter entirely. 
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E. All Class counsel and all Class Representatives support the Settlement. 

The fifth factor courts consider when determining whether to approve a settlement is the 

reaction of Class counsel and the Class Representatives.  See UAW v. Gen. Motors Corp., No. 

05-CV-73991-DT, 2006 WL 891151, at *19 (E.D. Mich. Mar. 31, 2006) (affording 

“considerable weight” to the judgments of “reputable practitioners and trial counsel experienced 

in complex class action litigation who have adequately assessed the strengths of their respective 

claims and positions”); see also Hainey v. Parrott, 617 F. Supp.2d 668, 675 (S.D. Ohio 2007).  

Here, this factor points unambiguously towards approval.  First, Class counsel, experienced 

practitioners with long histories representing plaintiffs in class litigation, support this Settlement.  

Ex. D (Lichtman Decl.) ¶ 13.  Second, every Class Representative was consulted, and each 

supports the Settlement.  Ex. C (Selbin Decl.) ¶ 25; Ex. L (Class Representative Decls.). 

F. The reactions of absent Class Members favor approval. 

The sixth factor is the objection and opt-out rate.  As with the first five factors, this factor 

strongly counsels in favor of approval.  Courts have held repeatedly that a low number of 

objections point in favor of final approval.  See, e.g., In re Cardizem CD Antitrust Litig., 218 

F.R.D. 508, 527 (E.D. Mich. 2003) (“That the overwhelming majority of Class Members have 

elected to remain in the Settlement Class, without objection, constitutes the ‘reaction of the 

class,’ as a whole, and demonstrates that the Settlement is ‘fair, reasonable, and adequate.’” 

(citation omitted)); see also In re Toys R Us-Delaware, Inc.--Fair & Accurate Credit 

Transactions Act (FACTA) Litig., 295 F.R.D. 438, 456 (C.D. Cal. 2014) (collecting cases). 

Generally speaking, an average of about 1% of a class objects.  Newberg on Class 

Actions § 13:54 (5th ed.) (citing Theodore Eisenberg, The Role of Opt-Outs and Objectors in 

Class Action Litigation: Theoretical and Empirical Issues, 57 Vand. L. Rev. 1529, 1546 (2004)).  

Here, however, only 48 Settlement Class Members objected to the Settlement, an astonishingly 
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low objection rate of 0.001%.10  Similarly, the 639 Class Members who excluded themselves 

from the Settlement amount to an incredibly low opt-out rate of approximately 0.01%.  Such low 

rates counsel in favor of approval.  Lonardo, 706 F. Supp. 2d at 783. 

G. Settlement is in the public interest. 

The final factor is whether settlement is in the public interest.  This Settlement clearly is.  

In suing Whirlpool and Sears, Class counsel “took on a difficult case that an individual Class 

Member would almost certainly never file on their own” and “obtained recovery on a class-wide 

basis for an alleged injury that, but for this litigation, would almost certainly have gone 

uncompensated.”  Lonardo, 706 F. Supp. 2d at 782.  By agreeing to settle the case now, Class 

counsel ensure that all Class Members benefit from the certainty of relief, without further delay, 

and without tying up federal courts with needless litigation.  See Sheick v. Auto. Component 

Carrier LLC, No. 2:09-CV-14429, 2010 WL 4136958, at *21 (E.D. Mich. Oct. 18, 2010).  This 

promotes the “strong public interest in favor of settlements, particularly in class action suits.”  

Bell v. DuPont Dow Elastomers, LLC, 640 F. Supp. 2d 890, 895 (W.D. Ky. 2009) (quoting 

Williams v. Vukovich, 720 F.2d 909, 923 (6th Cir. 1983)).  Accordingly, there is no question that 

the “public interest” weighs in favor of approval. 

VI. THE OBJECTIONS ARE WITHOUT MERIT AND SHOULD BE OVERRULED. 

As indicated above, the vast majority of the 5.5 million Class Members have neither 

objected to nor excluded themselves from the Settlement.  Fewer than 0.001% of Class Members 

objected to the Settlement:  the Court received and docketed 68 unique objections on behalf of 

70 households (more than 25% of those objections do not appear to be from Class Members).  

                                                 
10 Even if one calculates the objection rate using “only” the 3,817,399 Notice postcards that were 
mailed, it equals just 0.002%—a strikingly low objection rate. 

Case: 1:08-wp-65000-CAB  Doc #: 640-1  Filed:  08/25/16  27 of 48.  PageID #: 45911



 

1313707.6 20 

See Ex. M (Objections Chart).  And these objectors face a high legal bar because “[o]nce 

preliminary approval has been granted, a class action settlement is presumptively reasonable, and 

an objecting class member must overcome a heavy burden to prove that the settlement is 

unreasonable[.]”  Dick v. Sprint Commc’ns Co. L.P., 297 F.R.D. 283, 290 (W.D. Ky. 2014) 

(quoting Levell v. Monsanto Research Corp., 191 F.R.D. 543, 550 (S.D. Ohio 2000)).  None of 

the objectors carries his or her burden. 

A. 25% of the objectors lack standing. 

It is well established that a court does not have jurisdiction to hear objections from non-

class members.  See, e.g., Fidel v. Farley, 534 F.3d 508, 512, 515 n.5 (6th Cir. 2008); In re 

Regions Morgan Keegan Sec., Derivative & Erisa Litig., No. 2:07-CV-02830-SHM, 2013 WL 

1500471, at *4 (W.D. Tenn. Apr. 10, 2013).  Indeed, “[c]ourts regularly find that non Class 

Members have no standing to object to a proposed settlement . . . .”  Newberg on Class Actions § 

13:22 (5th ed.).  Nineteen of the objections here come from individuals who do not appear to 

have standing.  See Ex. D (Lichtman Decl.) ¶ 12.   

• Nine objectors state affirmatively that they did not purchase a Class Washer.  
These individuals object to the Settlement at least in part because they 
experienced similar problems with their washing machines and those washers 
are not part of the Settlement.  These objectors, however, are not impacted by 
the Settlement; i.e., the Settlement does not impact their ability to pursue 
claims about their washers.  Such objectors simply do not have standing.  
Fidel, 534 F.3d at 512, 515 n.5.   
 

• Four objectors state that they opt out of the Settlement and object to it.  Those 
individuals do not have standing to object because individuals who opt-out are 
no longer part of the Class.  See Olden v. LaFarge Corp., 472 F. Supp. 2d 
922, 930–31 (E.D. Mich. 2007) (“[O]pting out of a settlement and choosing to 
object logically are mutually exclusive options:  if one actually opts out, she 
has no standing to object to the settlement as she will not be bound by it.” 
(citing Becherer v. Merrill Lynch, Pierce, Fenner and Smith, Inc., 193 F.3d 
415, 426 (6th Cir. 1999)); see also Newberg on Class Actions § 13:23 (5th 
ed.) (“[The] black letter rule is that opt-outs have no standing . . . .”). 
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• Nine objections are from individuals who do not make any showing that they 
are Class Members; i.e., they do not provide any evidence that they purchased 
a Class Washer. 

 
See Ex. D (Lichtman Decl.) ¶ 12(a-c) (collecting and citing these objections).  In total, more than 

25% of the unique objections appear to be from individuals who do not have standing.  Plaintiffs 

respectfully submit that the Court should not consider such objections.  Fidel, 534 F.3d at 512, 

515 n.5. 

B. Objections that the Settlement is “too small” should be overruled. 

The vast majority of objectors argue that the Settlement provides too little recovery.  See 

Ex. D (Lichtman Decl.) ¶ 12(d).  Many of these objectors ask that their machines be replaced 

without charge or that they receive a refund of the full amount of money they spent on their 

washer.  See id.  Others do not ask for any specific amount of compensation, but simply state that 

the Settlement is inadequate.  See id.  One objection asks for the amount of money that they 

spent on a warranty, and a final group seeks compensation for personal injuries or emotional 

distress.  See id. 

Plaintiffs are sympathetic to these objections—they, of course, would love to have 

recovered more for Class members and devoted nearly a decade fighting to do so.  But, they 

respectfully note that most of these objections should be overruled for the simple reason that they 

seek relief far in excess of what Class Members could have recovered after a successful trial.  

While it is understandable that objectors would want to be compensated for the full price of their 

machines (or more), Plaintiffs could never have achieved that result.  Plaintiffs could only 

recover damages for their economic harm, which is measured by “the difference between the 

price of the Duet washer at the point of sale and the value the washer would have had but-for the 

alleged defect.”  (Dkt. 488 at 33 (Trial Tr. at 3485).)  Plaintiffs could not have recovered the full 

price paid for each machine, the full cost to purchase an equivalent washer today, or full 
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replacement of the machines at no cost.  As indicated above, Plaintiffs’ expert economist testifies 

that damages were either $279 or $235.  Ex. J (2/2/15 Knittel Rep.) at ¶¶ 12-14. 

It bears emphasis, moreover, that this litigation did not involve claims for personal injury 

or emotional distress, and the Settlement expressly excludes such claims.  Ex. A (Settlement) at 

XI.B.  That is, any Class Member with such a claim still has that claim notwithstanding this 

Settlement.  Class Members thus cannot object that the Settlement does not compensate personal 

injuries or emotional distress just as they cannot properly object that the Settlement does not 

compensate them for other allegedly defective Whirlpool products; i.e., the Settlement does not 

impact their rights with respect to such claims in any way.  Cf., e.g., Fidel, 534 F.3d at 512, 515 

n.5 (explaining that an individual only has standing to object to a settlement if his or her rights 

are impacted by that settlement). 

Finally, while Plaintiffs note that a few objections ask simply for “a larger settlement” 

(i.e., these objections arguably do not seek more than Plaintiffs’ could have recovered at trial), 

such objections are misguided.11  See, e.g., Linney v. Cellular Alaska P’ship, 151 F.3d 1234, 

1242 (9th Cir. 1998) (“Appellants offer nothing more than speculation about what damages 

‘might have been’ won had they prevailed at trial. . . . [But] [t]he proposed settlement is not to be 

judged against a hypothetical or speculative measure of what might have been achieved by the 

negotiators.” (emphasis in original)).  When measured against the actual range of outcomes 

available in this litigation, the Settlement is an exceptional result.  See, e.g., In re Polyurethane 

                                                 
11 It appears that one objector simply misunderstood the Settlement.  This objector complained 
that the 20% rebate is no better than consumers can already receive “simply by walking into a 
big-box retailer . . . .”  (Dkt. 596 (Gilmore Objection).)  But Class Members who elect the rebate 
options under the Settlement receive discounts in addition to any existing retail sales or 
discounts.  Ex. A (Settlement) at I.BB. and CC.; Ex. A (Settlement) at Ex. 3 (FAQs) at 4 
(“Rebates may be used in addition to or incremental to any other sales promotion that is offered 
towards an eligible washer or dryer.”). 
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Foam Antitrust Litig., No. 1:10 MD 2196, 2015 WL 1639269, at *5 (N.D. Ohio Feb. 26, 2015) 

(“A settlement figure that equates to roughly 18 percent of the best-case-scenario classwide 

overcharges is an impressive result in view of these possible trial outcomes.”), appeal dismissed 

(Dec. 4, 2015); Stop & Shop Supermarket Co. v. SmithKline Beecham Corp., No. 03–cv–4578, 

2005 WL 1213926, at *9 (E.D. Pa. May 19, 2005) (11.4% of damages); In re Linerboard 

Antitrust Litig., No. MDL 1261, 2004 WL 1221350, at *4 (E.D. Pa. June 2, 2004) (collecting 

cases approving anywhere from 5.35% to 28% of damages).   

C. Objections that Class Members should not be required to provide proof of 
Class membership or out-of-pocket expenses should be overruled. 

A handful of objectors ask this Court not to approve the Settlement because it requires 

them to prove they are actually Class Members or provide proof of out-of-pocket expenses to 

receive compensation for such expenses.  Ex. D (Lichtman Decl.) ¶ 12(e).  But Courts routinely 

require Class Members to furnish some proof to establish their entitlement to relief.  See, e.g., 

Tait v. BSH Home Appliances Corp., No. SACV100711DOCANX, 2015 WL 4537463, at *3 

(C.D. Cal. July 27, 2015) (granting final approval in front-loading washer biofilm settlement 

under which claimants were required to provide proof of ownership), appeal dismissed (Jan. 13, 

2016); In re Lawnmower Engine, 733 F. Supp. 2d at 1010 (“[R]equiring Class Members to 

include serial numbers on their claim forms was reasonable.”).  Indeed, for any plaintiff to 

prevail at trial, they must establish that they actually have a valid claim—i.e., any of the Class 

Members would have needed to provide at least this same proof following a successful trial. 

The Settlement requires particularly reasonable proof.  Class Members can simply take a 

picture of their washer, send a receipt, or provide some alternative proof of purchase.  See Ex. A 
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(Settlement) at IV.3.12  Plaintiffs are not aware of any easier method for proving Class 

Membership, and no objector suggests one.  And while Class Members who seek out-of-pocket 

expenses (up to $500) must substantiate such claims with proof of the expenditure and some 

evidence that the washers experienced a persistent mold or odor problem, those burdens are 

minimal in light of this extremely significant relief.  See, e.g., Schulte v. Fifth Third Bank, 805 F. 

Supp. 2d 560, 591-94 (N.D. Ill. 2011); see also Newberg on Class Actions § 12:21 (5th ed.) 

(explaining that substantiation may be required “to enable class counsel or the settlement 

administrator to determine if the claimant is a member of the certified settlement class, and 

where appropriate, the amount to which the claimant is entitled”). 

D. Objections to this lawsuit as a concept do not counsel against approval. 

A few objectors assert that this lawsuit itself is frivolous and entirely without merit.  See 

Ex. D (Lichtman Decl.) ¶ 12(f).  Such objections do not undermine the fairness, adequacy, and 

reasonableness of the Settlement—paradoxically, they weigh in favor of approving the 

Settlement.  True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1082 (C.D. Cal. 2010) (noting 

that Class Members who believe the case has no merit whatsoever must think the settlement is 

more than fair to the class, suggesting it should be approved).  Class Members who oppose this 

lawsuit on philosophical grounds, moreover, were free to exercise their right to opt out of it.  

Such objections should be overruled summarily.  See, e.g., In re Motor Fuel Temperature Sales 

                                                 
12 Importantly, a washing machine is a durable good; i.e., the vast majority of Class Members 
still have their physical washing machine.  The Settlement thus stands in stark contrast to a 
settlement in which class members are asked to produce proof of purchase for disposable items. 
Cf. Gascho, 822 F.3d at 287-88 (rejecting pre-discovery settlement that provided significant 
compensation to counsel, little compensation to class members, and required class members to 
produce both a receipt and UPC code for a box of diapers in order to receive a free box of 
diapers). 
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Practices Litig., No. 07-MD-1840-KHV, 2012 WL 1415508, at *16 n.32 (D. Kan. Apr. 24, 

2012). 

E. The attorneys’ fee objections are meritless and should be overruled. 

1. The requested fees are significantly less than Class counsel’s lodestar. 

When “awarding attorney’s fees in a class action, a court must make sure that counsel is 

fairly compensated for the amount of work done as well as for the results achieved.”  Gascho v. 

Global Fitness Holdings, LLC, 822 F.3d 269, 279 (6th Cir. 2016) (quoting Rawlings v. 

Prudential-Bache Props., Inc., 9 F.3d 513, 516 (6th Cir. 1993)).  In a case like this one, in which 

the parties reach a settlement with a claims-made structure that has no upper cap on relief, courts 

use the lodestar method to determine whether a fee is reasonable.  See Gascho v. Global Fitness 

Holdings, LLC, No. 2:11-cv-436, 2014 WL 1350509, at *34 (S.D. Ohio Apr. 4, 2014) (applying 

the lodestar method, and explaining that although “the percentage of the fund method is 

preferred in common fund cases, . . . this is not, however a common fund case because the 

provision for attorneys’ fees . . . is independent of the award to the Class”), report and 

recommendation adopted, 2014 WL 3543819 (S.D. Ohio 2014), aff’d, 822 F.3d 269 (6th Cir. 

2016). 

Here, the lodestar analysis confirms that the requested fees of $6,723,432.66 (which is 

$14.75 million less the $8,026,567.34 in costs) are extremely modest:  in the nine years in which 

this litigation has been pending, Class counsel collectively amassed more than $33 million in 

total lodestar prosecuting this matter here and in the companion case in the Northern District of 

Illinois.  (See Dkt. 583-1 (Brief in Support of Fees) at 12-16 (addressing this analysis in detail).) 

2. The fee is modest compared to the class benefits.  

Several objections argue that the request for fees and costs is excessive.  See Ex. D 

(Lichtman Decl.) ¶ 12(i).  The requested fees, however, are well-justified in light of the result 

Case: 1:08-wp-65000-CAB  Doc #: 640-1  Filed:  08/25/16  33 of 48.  PageID #: 45917



 

1313707.6 26 

obtained for the Class.  Indeed, these objections are premised largely on the notion that the 

Settlement did not provide sufficient relief.  As explained above, however, this Court must 

compare any resolution to the relief that Plaintiffs and the Class could have recovered had they 

prevailed at every stage of the litigation (which, of course, they did not).  And the Settlement 

compares favorably to what the Class could have recovered if they prevailed at trial, even though 

they lost the first bellwether trial.  Class Members who experienced mold or odor can choose 

from rebates worth more than half of the amount they could have recovered at trial or cash equal 

to approximately 20% of their best-case damages.  And Class Members who did not experience 

mold or odor can still select a rebate worth more than 20% of their best-case damages at trial.  

Additionally, any Class Member who actually experienced mold or odor problems and paid out-

of-pocket either to address those issues or to replace their washer due to them can recover actual 

expenses up to $500 in cash.  The latter benefit is significantly greater than even the high 

damages estimate.  Finally, all costs of notice, attorneys’ fees, and claims administration are paid 

solely by Whirlpool and Class counsel—the Class bears none of those costs. 

Class counsel respectfully note, moreover, that an argument advanced by one non-class 

member (see Dkt. 632 (Nesbitt Objection))—who asserts that Class counsel should only recover 

part of their costs because this Settlement was not for full value—is just wrong.  Essentially 

every settlement is for less than 100% of the damages that could be recovered at trial; 

nonetheless, attorneys in class actions—exactly like attorneys in individual actions—may 

recover all of their costs.  Cf., e.g., In re Synthroid Mktg. Litig., 264 F.3d 712, 718 (7th Cir. 

2001) (“[C]ourts must do their best to award counsel the market price for legal services, in light 

of the risk of nonpayment and the normal rate of compensation in the market at the time.”).  

Indeed, Class counsel may recover all of their fees, although the attorneys in this case did not.  

Case: 1:08-wp-65000-CAB  Doc #: 640-1  Filed:  08/25/16  34 of 48.  PageID #: 45918



 

1313707.6 27 

Cf., e.g., Sullivan, 667 F.3d at 324 (“[S]ettlement is a compromise, a yielding of the highest 

hopes in exchange for certainty and resolution.”). 

3. Class counsel do not need to disclose their detailed time on the public 
docket. 

Professional objectors Siegel and Cochran (whose malicious objections are discussed in 

more detail below) both ask this Court to order Class counsel to file detailed time sheets on the 

public docket, rather than under seal.  (Dkt. 603 at 8; Dkt. 605.)  This request is without merit.  

Indeed, in a recent opinion chastising a district court for sealing certain pleadings, the Sixth 

Circuit explained that the requirement for attorneys’ fees is different—that evidence must be 

provided to the Court:  

[The] key requirement for an award of attorney fees is that the documentation 
offered in support of the hours charged must be of sufficient detail and probative 
value to enable the court to determine with a high degree of certainty that such 
hours were actually and reasonably expended in the prosecution of the litigation. 
 

Gascho, 822 F.3d at 281 (quoting Imwalle v. Reliance Med. Prods., Inc., 515 F.3d 531, 553 (6th 

Cir. 2008)) (emphasis added).  Class counsel, moreover, is “aware of no authority holding that 

class counsel must open its books to objectors for inspection by virtue of filing a fee motion.”  

Cassesse v. Williams, 503 F. App’x 55, 58 (2d Cir. 2012) (unpublished). 

In this case, Class counsel complied with Gascho.  Indeed, Class counsel went beyond 

what Gascho requires because they submitted monthly time reports to the Court pursuant to the 

order appointing interim class counsel.  (Dkt. 12.)  And Class counsel based their $6,723,432.66 

fee request on detailed time records from five law firms demonstrating 45,361 hours of work, 

with a lodestar of $22,126,267.30.  Class counsel also provided a narrative describing their work.  

That is more than sufficient for the Court to evaluate the fee request.  Cf. Shane Grp., Inc., 2016 

WL 3163073, at *8 (“[C]lass counsel provided no backup whatsoever—no time records, no 

descriptions of work done—in support of their hours spent working on the case.”). 
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Even objectors themselves may only access time records if they make a showing that 

Class counsel’s detailed time records will actually impact the content of their objection.  

Cassesse, 503 F. App’x at 58 (“No objector specifies how access to class counsel’s billing 

records would have affected her objections to the fee request.”); In re Pall Corp. Class Action 

Attorneys’ Fees Application, No. CV 07-3359, 2013 WL 1702227, at *4 (E.D.N.Y. Apr. 8, 2013) 

(“Neither existing caselaw nor, frankly, the conduct of objectors’ counsel in this case suggests 

that objectors’ counsel should be provided with the detailed time records of counsel for the class 

plaintiffs.”).  Neither objection makes a showing of a need for the time records, particularly 

because the fee request is such a small fraction of the accumulated lodestar, and because any fees 

awarded come from Whirlpool, not from the Class. 

The Court decides the reasonableness of the fee request.  Here, in addition to its own 

familiarity with the work Class counsel performed, it has before it contemporaneous under-seal 

time submissions made pursuant to Court order, detailed time records, and a narrative explaining 

that time.  This is more than what is required.  That said, of course, Class counsel stand ready to 

provide the Court any additional information it deems necessary to render its decision. 

4. Class counsel’s costs detail is sufficient. 

Two objectors request itemized disclosure of Class counsel’s accumulated out-of-pocket 

costs.  (Dkt. 593 (Hough Objection); Dkt. 605 (Cochran Objection).)  Class counsel have 

submitted expense reports, broken down by category, from five law firms, as well as reports of 

expenses from common litigation funds, and they respectfully submit that this is sufficient for 

the Court to evaluate the request for costs, particularly given that Class counsel’s total request for 

costs and fees is less than half of all accumulated costs and fees in this action.  Nevertheless, 

Class counsel stand ready to provide the Court with itemized cost reports under seal if the Court 

requests them. 
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F. Professional objector Edward Siegel’s objections are frivolous.  

Three of the objectors are represented by Mr. Edward Siegel, a well-known professional 

objector.  (Dkt. 603 (Gilmore, et al. Objection) & Dkt. 624 (duplicate objection)); see Barbara J. 

Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide for Judges, 

Federal Judicial Center (3d ed. 2010) (cautioning judges to “[w]atch out” for “professional 

objectors ”).  Professional objectors are grifters: “lawyers who file stock objections to class 

action settlements—objections that are most often nonmeritorious—and then are rewarded with a 

fee by class counsel to settle their objections.”  In re Elec. Books Antitrust Litig., 639 F. App’x 

724 (2d Cir. 2016) (unpublished) (citation and internal punctuation omitted).  Such objections 

should be viewed with deep skepticism.  Newberg on Class Actions § 13:21 (5th ed.) (observing 

that objections by repeat or professional objectors are usually nonmeritorious). 

Mr. Siegel, indeed, is “one of the nation’s most prolific serial objectors.”  Cleveland 

Scene, June 4, 2008; see also In re Initial Pub. Offering Sec. Litig., 721 F. Supp. 2d 210, 214 

(S.D.N.Y. 2010) (describing Siegel as a “serial objector[]”).  Perhaps his serial objections would 

not be a problem if they had merit, but they do not:  scores of courts have rejected his attempts to 

hijack settlements for personal gain.13  As one court explained: 

These objectors [represented by Mr. Siegel] have contributed nothing. . . . Their 
goal was, and is, to hijack as many dollars for themselves as they can wrest from a 
negotiated settlement.  Objectors’ eight-page-long, two-week-late pleading 
presented no facts, offered no law, and raised no argument upon which the Court 
relied in its deliberation or ruling concerning class counsel’s motion for fees. . . .  
Objectors’ request and their motion ill-befit attorneys admitted to the bar. 

                                                 
13 To list only a few:  Rodriguez v. Schneider, 480 F. App’x 876 (9th Cir. 2012) (unpublished); 
In re Insurance Brokerage Antitrust Litig., 579 F.3d 241 (3d Cir. 2009); Carlson v. Xerox Corp., 
355 F. App’x 523 (2d Cir. 2009) (unpublished); In re Bristol-Myers Squibb Sec. Litig., No. 06-
2964, 2007 WL 2153284 (3d Cir. June 27, 2007) (unpublished); In re Wal-Mart Wage & Hour 
Emp. Prac. Litig., No. 06- Civ. 225, 2010 WL 786513, at *1 (D. Nev. Mar. 8, 2010); In re AOL 
Time Warner Shareholder Derivative Litig., No., 2010 WL 363113 (S.D.N.Y. 2010). 
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See, e.g., In re UnitedHealth, 643 F. Supp. 2d at 1109.  His objections here are even less 

meritorious than those at issue in UnitedHealth. 

1. Attorneys’ fees in this case should be based on lodestar.  

Siegel contends that any fee award must be calculated as a percentage of the benefit to 

the Class.  (Dkt. 603 at 6.)  This argument proceeds in three steps: 

1. The Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1712(a), requires that, in 
any settlement that includes coupon relief, fees be calculated as a percentage of 
the value of the coupons redeemed.  (Dkt. 603 at 6.) 

 
2. $50 in cash is “functionally the same as a coupon.”  (Id.) 
 
3. If 150,000 claimants each claim the $50 cash option, the total benefit to the Class 

is $750,000.  (Id. at 4.) 
 
This is (mind-numbingly) wrong. 

a. CAFA does not preclude a fee based on lodestar. 

The relevant provision of CAFA is titled “Coupon Settlements,” which applies to any 

settlement where class members are compensated at least in part with vouchers.  28 U.S.C. 

§ 1712(a).  It expressly states that “any attorney’s fee award shall be based upon the amount of 

time class counsel reasonably expended working on the action” in any case where “a portion of 

the recovery of the coupons is not used to determine the attorney’s fee to be paid to class 

counsel” and it “may include “a multiplier.”  28 U.S.C. § 1712(b)(1 & 2).  In other words, in 

cases that include coupon relief, as this one does only in part, if attorneys’ fees are determined 

using the percentage-of-the-fund method, the fund must be calculated based on the coupons 

actually redeemed, not the coupons claimed.  If, however, the percentage-of-the-fund approach is 

not used, the fee must be based on lodestar, and may include a multiplier.  See, e.g., In re Sw. 

Airlines, 799 F.3d at 709. 
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Siegel’s argument—that courts may not use lodestar to determine fees in any case in 

which coupons are part of the deal—makes no sense in light of the statute’s language explaining 

that courts must use lodestar whenever “a portion of the recovery of the coupons is not used to 

determine the attorney’s fee.”  28 U.S.C. § 1712(b)(1).  He apparently reaches this conclusion by 

completely misreading another portion of the statute that explains that if courts base a “portion of 

any attorney’s fee award” on the value of coupons, the Court must base that portion of the award 

“on the value to class members of the coupons that are redeemed.”  28 U.S.C. § 1712(a).14 

To be sure, a divided Ninth Circuit panel did read CAFA as requiring a percentage of the 

fund approach when a settlement is based on coupons exclusively.  See In re HP Inkjet Printer 

Litig., 716 F.3d 1173, 1186-87 (9th Cir. 2013); but cf. id. at 1192-99 (Berzon, J., dissenting).  

Literally “all other reported decisions reject” that one, Newberg on Class Actions § 15:71 (5th 

ed.), and it is just wrong, as both the Seventh and Eighth Circuits have held.  John T. Galloway v. 

The Kansas City Landsmen, LLC, et al., No. 15-1629, __ F. __, 2016 WL 4409343, at *4 (8th 

Cir. Aug. 19, 2016); In re Sw. Airlines, 799 F.3d at 709; Rougvie v. Ascena Retail Grp., Inc., No. 

CV 15-724, 2016 WL 4111320, at *27 (E.D. Pa. July 29, 2016); Tyler v. Michaels Stores, Inc., 

150 F. Supp. 3d 53, 65 (D. Mass. 2015). 

In any event, this case is unlike HP because the Settlement provides Class members with 

a mix of cash and coupon relief. 

                                                 
14 The option “prohibited by subsection (a) is using a percentage-of-recovery method based on 
the face value of all coupons merely available to the class.”  In re Sw. Airlines, 799 F.3d at 709.  
That now-prohibited approach reflected the abusive coupon settlement that § 1712 was meant to 
prevent.  Id. (citing S. Rep. No. 109-14, reprinted in 2005 U.S.C.C.A.N. 3, 30). 
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b. $50 in cash is not, “functionally” or otherwise, a coupon. 

Siegel argues that $50 in cash is “functionally the same as a coupon.”  To state the 

proposition is to refute it.  Cash is cash.  The $50 in cash in this case is actually $50 in cash.  The 

dollar for dollar cash reimbursement up to $500 for mold-related expenditures, too, is cash.  That 

Class Members who experienced mold or odor can elect instead to receive a rebate for 20% off 

the purchase price of a replacement washer does not change this fact.  Indeed, any Class Member 

who elects the rebate definitionally is making a choice that it is worth more to them than $50 

cash. 

c. Siegel’s objection is based on a basic mathematical error. 

Siegel asserts that 150,000 claimants x $50 = $750,000.  But 150,000 x $50 is not 

$750,000; it is $7,500,000.  In any event, the total value of claims to date exceeds $11,000,000.  

Cf. Ex. D Lichtman Decl. ¶ 14 (performing Siegel’s analysis using the correct numbers). 

2. Fees and costs were negotiated without collusion. 

Siegel argues that Whirlpool’s agreement not to object to a request for fees and costs up 

to a certain level (what is known as a “clear-sailing” agreement) renders the Settlement unfair.  

(Dkt. 603 at 3-4.)  This is wholly without foundation.  Indeed, as explained above as well as in 

the Brief in Support of Fees, Costs, and Service Awards (Dkt. 583-1), there is zero evidence—or 

even a hint—of collusion.  Because there was no collusion, Siegel is reduced to arguing 

implicitly that “clear-sailing” agreements are necessarily unfair.  That is not the law of this (or 

any other) circuit.  See, e.g., Gooch, 672 F.3d 402, 426 (“[N]ot every ‘clear sailing’ provision 

demonstrates collusion.”).15 

                                                 
15 Siegel claims that this case is similar to In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 
935 (9th Cir. 2011).  It isn’t.  In Bluetooth, the parties negotiated a settlement before the court 
had even decided the motion to dismiss, agreed to a substantial fee award with no monetary 

footnote continued on next page 
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3. The ‘quick-pay’ provision is proper. 

Siegel argues that Whirlpool’s agreement to pay any awarded fees and costs within 30 

days of the final approval order hints of collusion.  (Dkt. 603 at 3-4.)  Siegel objects to what is 

known as a “quick-pay” provision, the purpose of which is to remove any incentive for class 

counsel to give into “objector blackmail” from people like Mr. Siegel.  See Brian T. Fitzpatrick, 

The End of Objector Blackmail?, 62 Vand. L. Rev. 1623, 1625 (2009).   

Quick-pay provisions “permit counsel to receive whatever fees the district court awards 

them as soon as those courts approve those settlements, regardless of whether the settlements are 

appealed,” and thus “objectors who bring meritless appeals can no longer delay the point at 

which class counsel receive their fees.”  Id.  They are approved by courts routinely for this 

reason.  See, e.g., In re LivingSocial Marketing & Sales Prac. Litig., 298 F.R.D. 1, 22 n.25 

(D.D.C. 2012) (“There is ample authority for the ‘quick-pay’ provision.”); In re TFT-LCD (Flat 

Panel) Antitrust Litig., No. 3.07-md-1827, 2011 WL 7575004, at *1 (N.D. Cal. Dec. 27, 2011) 

(“With respect [to] the ‘quick pay’ provisions, Federal courts, including this Court and others in 

this District, routinely approve settlements that provide for payment of attorneys’ fees prior to 

final disposition in complex class actions.” (collecting cases)).  

Siegel, moreover, does not seem to understand what a quick-pay provision actually is 

because he claims that it “eliminates all risk of payment to Class Counsel.”  (Dkt. 603 at 4.)  It 

does no such thing.  If this Court approves the Settlement, but is subsequently reversed on 

appeal, Class counsel are obligated to repay the fees and costs to Whirlpool.  (Ex. A (Settlement) 

at X.D.)  Quick-pay provisions accomplish one objective only:  they stop people like Mr. Siegel 

                                                                                                                                                             
footnote continued from previous page 
relief provided to the Class at all, and the district court did not scrutinize the negotiation process 
and settlement for signs of collusion.  Id. at 947-49. 
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from extracting meritless payments from class counsel.  Cf. In re UnitedHealth, 643 F. Supp. 2d 

at 1108 (describing Siegel as a parasite). 

4. Class counsel may recover fees and costs based on work done before 
and during the bellwether trial. 

Siegel argues that Class counsel are entitled to fees and costs only for time spent and 

expenses incurred after the jury verdict in the bellwether trial in October 2014.  (Dkt. 603 at 7-8.)  

This argument is nonsensical.  As an initial matter, no claims in this case were finally resolved.  

The parties settled while that verdict was on appeal. 

Second, the Ohio trial was a bellwether trial.  It governed only Ohio claims about 

Whirlpool-branded washers and was intended to assist the parties and the Court in their 

evaluation of the merits of the case as a whole.  See, e.g., In re Hanford Nuclear Reservation 

Litig., 534 F.3d 986, 1008 (9th Cir. 2007) (explaining that a bellwether trial is meant to be a 

“learning process” (citation omitted)).  Even assuming Whirlpool prevailed on appeal, the trial 

would only have resolved the claims of some Settlement Class members who live in Ohio (those 

who own a Whirlpool-brand washer).  Absent resolution, additional trials were to be held for the 

other states in this MDL, and the first Sears bellwether trial in that litigation was scheduled to 

commence on February 22, 2016.  In other words, the cases settled in the midst of litigation that 

was all of a piece.  Even if the loss of the bellwether trial had ultimately become final, it would 

not have been the close of the overall litigation, which was set to continue. 

Third, even if one somehow accepted Siegel’s absurd premise, it only underscores that 

the requested fees are fair compensation for Class counsel’s work prosecuting this matter.  The 

Ohio class lost the bellwether trial.  Nevertheless, Class counsel were able to secure a substantial 

percentage of the damages that could have been recovered had the Class won at trial—more than 

50% for Class Members who experienced mold.  This is a testament to the skill and tenacity with 
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which Class counsel litigated this case (and the companion litigation in the Northern District of 

Illinois), and to the fairness and adequacy of the Settlement. 

Finally, it bears emphasis that if Siegel’s proposition were right, it would have 

devastating practical consequences.  Large MDLs could only settle either before class counsel 

lost a trial or after every case was tried.  There is thus good reason that no court has ever required 

such a thing. 

5. Siegel’s objections to the Settlement administration are without merit. 

In addition to his objections to attorneys’ fees, Siegel objects to the claims administration 

process.  These objections are frivolous.  He claims that only 1.5% of Class Members made 

claims.  That is already mistaken by a factor of more than two—3.9% of Class Members have 

already made claims.  See Ex. E (Weisbrot Decl.) ¶ 10.  And six weeks remain in the claims 

program.  This is well within the range of what courts approve.  See Shames v. Hertz Corp., No. 

07-CV-2174-MMA WMC, 2012 WL 5392159, at *14 (S.D. Cal. Nov. 5, 2012) (collecting cases 

in which courts approved settlements with response rates, respectively, of 2%, 3%, 3.9%, 4.3%, 

4.9%, 5%, 6.9%, and 9%). 

Siegel fails to identify a procedural deficiency with the Settlement Administrator’s 

handling of the notice and claims administration process.  He utterly fails to show that notice 

here was not “reasonably calculated, under all the circumstances, to apprise interested parties of 

the pendency of the action and afford them an opportunity to present their objections,” UAW v. 

Gen. Motors Corp., 497 F.3d at 629-30 (quoting Mullane v. Cent. Hanover Bank & Trust Co., 

339 U.S. 306, 314 (1950)), or that the claims process was “needlessly burdensome” or “contrived 

to discourage claims,” Gascho, 822 F.3d at 288.  Siegel’s effort to manufacture a claims process 

objection using shoddy math and rank speculation about Class Members’ motives fails.  The 

objection should be overruled. 
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G. Serial objector Barbara Cochran may warrant additional scrutiny given her 
connection to suspended professional objector Darrell Palmer. 

The Court may wish to view Barbara Cochran’s objection (Dkt. 605) with particular 

skepticism because she is a serial objector associated with Joseph Darrell Palmer.  Palmer is a 

notorious professional objector who has been suspended from the practice of law, and he has a 

history of ghostwriting objections.16  Palmer has represented Cochran in at least two other cases; 

it is thus fair to wonder whether Cochran is simply a stalking horse for Palmer here.17 

Cochran has a significant history of time-wasting objections even setting aside her 

connection to Palmer.  In In re TFT-LCD (Flat Panel) Antitrust Litigation, No. 3:07-md-1827 

(N.D. Cal.), for example, Cochran filed an objection (Dkt. 5520), withdrew her intention to 

appear at the fairness hearing because the issues on which she objected were unripe (Dkt. 5668), 

later filed a motion to alter the judgment on other grounds, and followed it up by filing a notice 

of appeal (Dkt. 7799).  The appeal was voluntarily dismissed.  Indirect Plaintiff Class v. LG 

Display Co., Ltd., No. 13-15930 (9th Cir.), Dkts. 89, 93.  There are, moreover, several serial 

                                                 
16 See https://www.serialobjector.com/persons/21.  Numerous courts have labeled Mr. Palmer as 
“vexatious,” and a “serial” objector.  See, e.g., Dennis v. Kellogg Co., No. 9-1786, 2013 WL 
6055326, at *4 n.2 (S.D. Cal. Nov. 4, 2013) (“Palmer has been widely and repeatedly criticized 
as a serial, professional, or otherwise vexatious objector”) (citing cases); In re Oil Spill, No. 
MDL 2179, 2013 WL 144042, at *48 n.40 (E.D. La. Jan. 11, 2013) (same); In re Uponor, Inc., 
No. 11-MD-2247, 2012 WL 3984542, at *3 (D. Minn. Sept. 11, 2012) (noting “the Palmer 
Objectors appear to be represented by an attorney . . . who is believed to be a serial objector to 
other class-action settlements . . . .”). 
17 Palmer represented Cochran in In re Static Random Access Memory (SRAM) Antitrust 
Litigation, No. 07-md-01918 (N.D. Cal.); their objection was overruled (Dkt. 1408).  Palmer also 
represented Cochran in Stern v. AT&T Mobility Corp., No. 2:05-cv-08842 (C.D. Cal), Dkt. 305.  
Cochran’s objection was deemed frivolous because she wasn’t even a class member.  Id. at Dkt. 
355.  After class counsel noticed Cochran’s deposition, she withdrew her objection.  Id. at Dkts. 
313, 355. 
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objectors who share her last name (including George Cochran, who has represented her in at 

least one of her objections). 

In any event, the biggest problem with Cochran’s objections in this case is that they are 

barely frivolous.  Many have been addressed above, but two are worthy of brief mention here.  

First, she complains that the requirement for Class Members to sign a “declaration” attesting to 

mold or odor problems “is wholly subjective” (Dkt. 605), but she provides no further explanation 

that would permit Class counsel to respond to this objection.  In particular, it is not clear why she 

objects to the requirement that a Class Member state she or he had a problem with mold or odor 

or how she believes that seeing or smelling mold is a subjective experience.  The former is 

literally the lowest possible bar to demonstrating that one is entitled to relief, and the latter is not 

subjective at all (e.g., mold either is or is not visible, and presumably no one finds the odor from 

mold pleasant).  And even if it were subjective, there is no reason that a settlement could not 

include a subjective requirement.  

Second, Cochran claims the 5% rebate is inadequate because it “does not provide 

meaningful compensation in light of the washer’s diminished resale value.”  (Dkt. 605.)  She 

does not elaborate on this mysterious statement.  She does not have standing to make this claim, 

however, because she states that she did experience mold or odor; i.e., her rights are not 

impacted by the 5% rebate.  In any event, and as discussed more fully above, the 5% rebate 

provides a discount of between $37 and $74.  Cochran provides no basis for concluding that this 

compensation is not “meaningful,” nor does she explain what she means by “diminished resale 

value” with respect to washing machines—products that are not resold commonly, particularly 

given that these were purchased between 6 and 15 years ago.  (Cf. Dkt. 545-14 (Knittel Report) 

at ¶ 65 (experts assume 10 year lifespan).)  Whatever she might mean by this objection, and even 
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setting aside that she does not have standing to make it, her objection should be overruled 

because the Settlement’s benefits are not merely reasonable, but exceptional. 

VII. THE COURT SHOULD APPROVE MODEST SERVICE AWARDS FOR CLASS 
REPRESENTATIVES.  

The Settlement provides for service awards of $4,000 to Class Representatives (and 

$1,000 to Class Representatives who were either not deposed or inspected, or were inspected but 

not yet named as plaintiffs in a lawsuit), awards well within the range of awards approved in this 

Circuit.  See, e.g., Newberg on Class Actions § 17:8 (5th ed.) (noting a 2006-2011 study that 

showed a median incentive award of $5,250).  The efforts of the Class Representatives are 

particularly worthy of recognition in this case: several testified at the bellwether trial, while 

others responded to discovery, opened up their homes for washer inspections, and/or sat for 

deposition.  (Dkt. 583-6 (chart detailing participation by Class Representatives); Ex. L (Class 

Representative Declarations).  These modest service awards are reasonable for Class 

Representatives who have invested significant time and effort in a years-long lawsuit that 

resulted in significant relief for the Class; indeed, there are no objections to these service awards.  

They should be approved. 

VIII. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court overrule all 

objections and enter an Order granting final approval of the Settlement and awarding the 

specified service awards to Class Representatives. 

 

Dated:  August 25, 2016 LIEFF CABRASER HEIMANN & BERNSTEIN, LLP 

By:   

Jonathan D. Selbin 
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I hereby certify that, on August 25, 2016 service of this document was accomplished 

pursuant to the Court’s electronic filing procedures by filing this document through the ECF 

system. 
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CLASS ACTION SETTLEMENT AGREEMENT 

This Settlement Agreement (“Agreement”) fully and finally resolves all of the Biofilm 

Claims, as defined below.  Plaintiffs are John Bettua, Guiseppina P. Donia, Karen Freeman, 

Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey Robinson, and 

Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glennon, Mara Cohen, Karen P. Hollander, 

Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt, 

Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner, 

Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna 

Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein, on behalf of 

themselves and the Settlement Class.  Defendants are Whirlpool Corporation and Sears, Roebuck 

and Co.  Plaintiffs, Whirlpool, and Sears are collectively referred to as the “Parties.” 

WHEREAS Plaintiffs brought Biofilm Claims for fraudulent concealment, breach of 

express warranty, breach of implied warranty, violation of the Magnuson Moss Warranty Act, 

violation of the Song-Beverly Consumer Warranty Act, violation of various states’ consumer 

protection and unfair trade practices laws, unjust enrichment, tortious breach of warranty, and 

negligent design and failure to warn;  

WHEREAS Defendants deny the allegations in the Lawsuits and assert numerous 

defenses to Plaintiffs’ claims, including that their conduct did not cause any losses to Plaintiffs 

and that the Class Washers are not defective in design; 

WHEREAS, certain Plaintiffs and Whirlpool tried a bellwether case in the United States 

District Court for the Northern District of Ohio, at which the jury returned a verdict in 

Whirlpool’s favor on all claims.  The Ohio Plaintiffs and trial class appealed the judgment 

1301441.1  
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against them to the United States Circuit Court of Appeals for the Sixth Circuit.  That appeal 

remains pending. 

WHEREAS the only claims that have been certified for trial purposes, to date, are the 

Ohio tort claims in the Ohio action against Whirlpool and the Illinois state-law implied warranty 

claim in the Illinois action against Sears; 

WHEREAS the Parties to this Agreement, after (i) having litigated the Lawsuits for over 

nine years; (ii) having engaged in substantial discovery, including written discovery, the 

production of more than 1,000,000 pages of documents by Defendants, several dozens of fact 

and expert depositions, numerous inspections of Class Washers, and preparation and disclosure 

of numerous comprehensive expert reports on liability and damages issues; (iii) having 

conducted multiple court hearings in Ohio and Illinois, including briefings and rulings on 

motions to dismiss, motions for summary judgment, and motions for class certification; 

(iv) having prosecuted multiple interlocutory and post-judgment appeals to the Sixth Circuit, 

Seventh Circuit, and the Supreme Court of the United States; (v) having tried a bellwether action 

to jury verdict in Ohio; (vi) having undertaken preparations for a forthcoming bellwether action 

that was scheduled to be tried in February 2016 before a jury in the Northern District of Illinois; 

and (vii) engaging in numerous arms-length settlement negotiations (some with the assistance of 

a third-party mediator) over the course of several years, have now reached an agreement 

providing for a resolution of all Biofilm Claims that have been or could have been brought in the 

Lawsuits against Defendants on behalf of the Settlement Class; 

WHEREAS Plaintiffs and Class Counsel have reviewed and analyzed the documents 

produced by Defendants and those obtained via their own investigation; consulted with experts; 

examined and considered the benefits to be provided to the Class Members under the Settlement 

 -2-  
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provided for in this Agreement; considered the laws of the several States and the claims that 

could be asserted under those laws regarding the Class Washers; 

WHEREAS Plaintiffs and Class Counsel believe the Settlement is fair, adequate, 

reasonable and in the best interests of the Class Members, taking into account the benefits 

provided to the Class Members through the terms of the Settlement, the risks of continued 

litigation and possibly multiple additional trials and possible additional appeals, and the length of 

time that would be required to complete the litigation and any appeals; 

WHEREAS Defendants have at all times disputed, and continue to dispute, Plaintiffs’ 

allegations in the Lawsuits and deny any liability for any of the claims that have or could have 

been raised in the Lawsuits by Plaintiffs or the Class Members, but believe that the 

comprehensive resolution of the Biofilm Claims in the Lawsuits as provided in this Agreement 

will avoid the substantial costs and disruptions of continued litigation and one or more certified 

class-action trials, is in the best interest of Class Members, and is in the best interests of 

Defendants, their employees, and their customers, and is the most effective and efficient 

resolution of the Lawsuits; and 

WHEREAS the Parties understand, acknowledge, and agree that this Agreement 

constitutes the compromise of disputed claims and that it is their mutual desire and intention that 

the Lawsuits be settled and dismissed, on the merits and with prejudice, and that the Released 

Claims be finally and fully settled and dismissed, subject to and according to the below terms 

and conditions. 

NOW, THEREFORE, the Parties agree and covenant as follows: 

I. DEFINITIONS 

As used in this Agreement, the following definitions shall apply: 

 -3-  
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A. “Administration and Notice Expenses” means reasonable fees and expenses 

incurred by the Settlement Administrator for the:  (1) preparation, mailing, 

emailing, and publication of the Settlement Notice; (2) receipt and adjudication of 

claims submitted by Class Members for compensation under this Settlement, 

including the costs of administering a Settlement Website for the review of the 

Settlement Notice and submission of claims; (3) preparation of status reports to 

the Parties and the Court; (4) distribution of settlement payments to eligible Class 

Members who timely submit Valid Claims; (5) receipt and processing of Opt-Out 

Forms submitted by Class Members who wish to exclude themselves from the 

Class; and (6) other reasonable costs of notice and claims administration. 

B. “Agreement” means this Class Action Settlement Agreement and all exhibits 

attached to, and incorporated by reference into, it. 

C. “Attorney Fees and Expenses” means the amount of any attorney fees and 

reimbursement of litigation expenses awarded to Class Counsel under their Fee 

Application. 

D. “Biofilm Claims” means all allegations, claims, and causes of action that arise 

from or relate to the accumulation of laundry residue, mold, or bacteria in the 

Class Washers, sometimes resulting in bad odors and ruined laundry. 

E. “Claimant” means a Person who has submitted a Claim Form. 

F. “Claims Deadline” means 150 days after Preliminary Approval. 

G. “Claim Form” or “Claim Forms” means the proposed forms attached hereto 

collectively as Exhibit 1, to be approved by the Court and to be submitted to the 
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Settlement Administrator by Class Members who wish to make a claim in 

accordance with Section IV of this Agreement. 

H. “Class Counsel” means Lead Class Counsel, as well as James Rosemergy of 

Carey Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis, LLP. 

I. “Class Member” means any Person who is a member of the Settlement Class and 

who does not exclude himself or herself from the Settlement Class in the manner 

and time prescribed by the Court in the proposed Preliminary Approval Order. 

J. “Class Representatives” or “Plaintiffs” means the named Plaintiffs asserting 

Biofilm Claims in the Lawsuits, including John Bettua, Guiseppina P. Donia, 

Karen Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, 

Vic Pfefer, Jeffrey Robinson, Sandra K. Robinson, Gina Glazer, Trina Allison, 

Jeff Glennon, Mara Cohen, Karen P. Hollander, Jane Werman, Sonja Sandholm-

Pound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia 

Bicknell, Rebecca Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner, 

Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan 

Scott, Donna Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and 

Heidi Klein. 

K. “Class Washer” or “Washer” means a Whirlpool-manufactured washing machine 

identified by model number on Exhibit 2.  All of the Class Washers were 

manufactured by Whirlpool between 2001 and 2010 on either the “Access” or 

“Horizon” engineering platform. 

L. “Court” or “Whirlpool MDL Court” means the United States District Court for the 

Northern District of Ohio. 
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M. “Defendants” means Whirlpool Corporation and Sears, Roebuck and Co. 

N. “Effective Date” means the first date that is three business days after all the 

following have occurred:  (i) the Court has entered an order granting final 

approval of the Settlement in accordance with the terms of this Agreement; 

(ii) the time for any challenge to the Settlement, both in the Court and on appeal, 

has elapsed; and (iii) the Settlement has become final, either because no timely 

challenge was made to it or because any timely challenge has been finally 

adjudicated and rejected.  For purposes of this paragraph, an “appeal” shall not 

include any appeal that concerns solely the issue of Class Counsel’s request for 

attorney fees, costs, and Service Awards to certain Class Representatives. 

O. “Fairness Hearing” means the final hearing, to be held after notice has been 

provided to the Settlement Class in accordance with Section V of this Agreement, 

(1) to determine whether to grant final approval to (a) the certification of the 

Settlement Class, (b) the designation of Plaintiffs as the representatives of the 

Settlement Class, (c) the designation of Class Counsel as counsel for the 

Settlement Class, and (d) the Settlement; (2) to rule on Class Counsel’s Fee 

Application; and (3) to consider whether to enter the Final Approval Order.  The 

Court has informed the Parties that the Fairness Hearing will occur on September 

7, 2016. 

P. “FAQ” means the proposed Frequently Asked Questions and Answers form 

attached hereto as Exhibit 3, to be approved by the Court and posted on the 

Settlement Website in accordance with this Agreement.  In addition, the FAQ 
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form will be mailed to Class Members who contact the Settlement Administrator 

by telephone or email and request a Claim Form in hard copy. 

Q. “Fee Application” means the application to be filed by Class Counsel by which 

they will seek an award of attorney fees and reimbursement of costs incurred by 

them in prosecuting the Lawsuits, as well as Service Awards to be paid to certain 

Class Representatives. 

R. “Final Approval Order” means the proposed Order Granting Final Approval to the 

Class Action Settlement and Entry of Final Judgment, to be entered by the Court 

with the terms and substantially in the form of Exhibit 4 to this Agreement. 

S. “Lawsuits” means the Whirlpool Actions and Sears Actions, collectively. 

T. “Lead Class Counsel” means Jonathan D. Selbin, Mark P. Chalos, and Jason L. 

Lichtman of Lieff Cabraser Heimann & Bernstein, LLP. 

U. “Notice of Claim Denial” means the form that the Settlement Administrator will 

send, by first-class United States Mail, to each Person who has submitted a Claim 

Form that the Settlement Administrator has determined not to be a Valid Claim, 

subject to review and approval by Class Counsel. 

V. “Notice Date” means the Court-ordered deadline by which the Settlement 

Administrator must complete the mailing of the postcard notices and the emailing 

of the email notices, which shall be no more than 30 days after entry of the 

Preliminary Approval Order. 

W. “Person” means any natural person. 
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X. “Preliminary Approval Order” means the proposed Order Granting Preliminary 

Approval to Class Action Settlement, to be entered by the Court with the terms 

and substantially in the form of Exhibit 5 attached to this Agreement. 

Y. “Plaintiffs’ Counsel” shall mean all plaintiffs’ attorneys of record in these cases, 

as well as all plaintiffs’ attorneys who timely submitted contemporaneous time or 

expense records to the Whirlpool MDL Court. 

Z. “Prequalified Class Member” means a Class Member identified in Whirlpool’s or 

Sears’s databases as having reported a mold or odor problem to Whirlpool or 

Sears within five years of purchase of a Class Washer.  The search terms that will 

be used to identify the Prequalified Class Members will be the same search terms 

that Dr. Paul Taylor used for his data analyses disclosed in his expert reports in 

the Lawsuits.  The Prequalified Class Member list, as well as Whirlpool’s and 

Sears’ service and call center databases, will be provided to the Settlement 

Administrator for an independent, third-party audit to verify that Whirlpool and 

Sears have properly identified the Prequalified Class Members. 

AA. “Publication Notice” means the proposed notice, with the terms and form of 

Exhibit 6 attached to this Agreement, to be approved by the Court and to be 

published in accordance with the notice plan set forth in Section V of this 

Agreement. 

BB. “20% Rebate Option” means a 20% rebate off the best negotiated retail purchase 

price (not including sales taxes, delivery fees, or installation charges) of a new 

Rebate Eligible Washer or Dryer.  The rebate form to be provided to Class 
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Members who file Valid Claims is transferable to any household or immediate 

family member. 

CC. “5% Rebate Option” means a 5% rebate off the best negotiated retail purchase 

price (not including sales taxes, delivery fees, or installation charges) of a new 

Rebate Eligible Washer or Dryer or any pair of Rebate Eligible Washer and Dryer 

(i.e., a 5% rebate off the best negotiated retail purchase price for a washer/dryer 

pair).  The rebate form to be provided to Class Members who file Valid Claims is 

transferable to any household or immediate family member. 

DD. “Rebate Eligible Washer or Dryer” means a Whirlpool-manufactured washer or 

dryer identified on Exhibit 7 to this Agreement.  As necessary to reflect new 

appliance models available to consumers, Whirlpool shall update the Rebate 

Eligible Washer or Dryer list and provide a copy of the updated list to the 

Settlement Administrator for posting on the Settlement Website and for 

distribution to the 20% Rebate Option and 5% Rebate Option Claimants. 

EE. “Rebate Redemption Deadline” means the later of December 31, 2017, or one 

year after the date on which the Settlement Administrator or Rebate Vendor mails 

or emails the rebate forms to the 20% Rebate Option or 5% Rebate Option 

Claimants. 

FF. “Rebate Vendor” means the firm selected by Defendants in consultation with 

Class Counsel and paid by Whirlpool to administer the rebate program in 

accordance with this Agreement.  The Rebate Vendor may, but need not, be the 

Settlement Administrator. 
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GG. “Released Claims” means, as to the Class Representatives and all Class Members, 

all claims released under the release and waiver set forth in Section XI of this 

Agreement. 

HH. “Releasees” means (a) Sears, Whirlpool, and Maytag together with their 

respective predecessors and successors in interest, parents, subsidiaries, affiliates, 

and assigns; (b) each of their respective past, present, and future officers, 

directors, agents, representatives, servants, employees, attorneys, and insurers; 

and (c) all distributors, retailers, and other entities who were or are in the chain of 

design, testing, manufacture, assembly, distribution, marketing, sale, installation, 

or servicing of the Class Washers. 

II. “Sears” means Sears, Roebuck and Co., its parent Sears Holdings Corporation, 

and Sears Holdings Corporation’s consolidated subsidiaries, including, without 

limitation, Kmart Corporation, and their successors, predecessors, assigns, 

affiliates, parent companies, subsidiaries, shareholders, officers, directors, agents, 

insurers, attorneys, and employees. 

JJ. “Sears Actions” means the biofilm-related claims and allegations in the certified 

and putative class-action lawsuits consolidated in the case captioned In re Sears, 

Roebuck and Co. Front-Loading Washer Products Liability Litigation, Case Nos. 

06-CV-7023, 07-CV-0412, and 08-CV-1832, pending in the United States District 

Court for the Northern District of Illinois, Eastern Division 

KK. “Service Award” means a reasonable payment, subject to Court approval, made to 

a Class Representative to compensate for his or her efforts in pursuing the 

Lawsuits. 
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LL. “Settlement” means the settlement provided for in this Agreement. 

MM. “Settlement Administrator” means Angeion Group (“Angeion”). 

NN. “Settlement Class” means all residents of the United States and its territories who 

(a) purchased a new Class Washer; (b) acquired a Class Washer as part of the 

purchase or remodel of a home; or (c) received as a gift, from a donor meeting 

those requirements, a new Class Washer not used by the donor or by anyone else 

after the donor purchased the Class Washer and before the donor gave the Class 

Washer to the Class Member.  Excluded from the Settlement Class are 

(a) officers, directors, and employees of the Defendants, (b) insurers of Class 

Members, (c) subrogees or all entities claiming to be subrogated to the rights of a 

Washer purchaser, Washer owner, or a Class Member, and (d) all third-party 

issuers or providers of extended warranties or service contracts for the Washers. 

OO. “Settlement Notice” means the proposed written notices attached hereto, 

collectively, as Exhibit 8, to be approved by the Court and to be sent to Class 

Members in accordance with Section V1 of this Agreement. 

PP. “Settlement Website” means a website created by the Settlement Administrator to 

facilitate notice, the making of claims, and for other administrative purposes 

related to the Settlement, as detailed in Section V of this Agreement. 

QQ. “Valid Claim” means a Claim Form that (i) is timely submitted by a Class 

Member in accordance with the requirements of the Preliminary Approval Order, 

(ii) is signed by that Class Member with a certification that the information is true 

and correct to the best of the Class Member’s knowledge and recollection, and 

1 All references to “Section V of this Agreement” are to the portion of this Settlement Agreement that begins on 
page 24 below, not to subparagraph V of this Section I. 
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(iii) contains all of the attestations, certifications, information, and documentation 

required for that Class Member to be eligible to receive one or more of the 

benefits provided in Section IV of this Agreement. 

RR. “Whirlpool” means Whirlpool Corporation and its subsidiaries and affiliates, 

including their successors, predecessors, assigns, affiliates, parents, subsidiaries, 

shareholders, officers, directors, agents, insurers, attorneys, and employees. 

SS. “Whirlpool Action” means the putative class-action lawsuits in the multi-district 

litigation captioned In re Whirlpool Corp. Front-Loading Washer Products 

Liability Litigation, Case No. 1:08-WP-65000 (MDL 2001), pending in the Court. 

II. CONDITIONAL CERTIFICATION OF THE SETTLEMENT CLASS 

For the purposes of implementing this Agreement and the Settlement, and for no other 

purpose, Defendants stipulate to the conditional certification of the Settlement Class on a 

nationwide basis.  If for any reason this Agreement should fail to become effective, Defendants’ 

stipulation to certification of the nationwide Settlement Class shall be null and void, and the 

Parties shall return to their respective positions in the Lawsuits as those positions existed 

immediately before the execution of this Agreement. 

III. REQUIRED EVENTS 

A. By April 18, 2016, Plaintiffs shall file with the Court a joint motion seeking entry 

of the Preliminary Approval Order, which shall: 

1. Preliminarily approve the Settlement and this Agreement as fair and 

reasonable to the Settlement Class; 

2. Conditionally certify the Settlement Class as a nationwide class for the 

purpose of effecting the Settlement; 

3. Designate Plaintiffs as the representatives of the Settlement Class; 
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4. Designates Lead Counsel as well as the other Class Counsel as counsel for 

the Settlement Class; 

5. Designate Angeion as the Settlement Administrator and instruct the 

Settlement Administrator to perform the following functions in accordance 

with the terms of this Agreement, the Preliminary Approval Order, and the 

Final Approval Order: 

a. Disseminate the Settlement Notices, including the Publication 

Notice. 

b. Establish the Settlement Website with information the Parties 

jointly agree to post concerning the nature of the case and the 

status of the Settlement, including relevant pleadings such as the 

operative complaints, papers in support of preliminary and final 

approval of the Settlement, and Class Counsel’s Fee Application, 

plus relevant orders of the Court. 

c. Establish a toll-free telephone number that Class Members can call 

to request hard copies of the Claim Forms and FAQ be sent to 

them by mail and obtain additional information regarding the 

Settlement.  This shall be accomplished before mailing the 

Settlement Notice or publishing Publication Notice. 

d. Receive, evaluate, and either approve as meeting the requirements 

of this Agreement or disapprove as failing to meet those 

requirements Claim Forms submitted by Claimants. 
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e. Thirty days before mailing Notices of Claim Denial, provide to 

Defendants and Class Counsel:  (i) a list of the names and 

addresses of all Class Members who have submitted Claim Forms 

and whose Claim Forms the Settlement Administrator has 

determined to be Valid Claims, separately identified by category of 

settlement benefit to be paid; and (ii) a separate list of the names 

and addresses of all Persons who have submitted Claim Forms and 

whose Claim Forms the Settlement Administrator has determined 

not to be Valid Claims.  Class Counsel shall then have an 

opportunity to review the Notices of Claim Denial and request a 

meet and confer with counsel for Defendants and the Settlement 

Administrator should Class Counsel or a Class Member decide to 

challenge any of the Notices of Claim Denial.  In the event Class 

Counsel challenges a Notice of Claim Denial, that Notice shall not 

be sent to the Class Member until Class Counsel and counsel for 

Defendants meet and confer to arrive at a resolution. 

f. Send, by first-class United States Mail, to each Person who has 

submitted a Claim Form that the Settlement Administrator has 

determined not to be a Valid Claim, and which has not been 

challenged by Class Counsel, a Notice of Claim Denial.  Such a 

person shall have 30 days to cure the reason for any denial. 
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g. Effect Publication Notice (via traditional and social media) for the 

Settlement Class.  Traditional publication notice shall take the 

form attached as Exhibit 6 to this Agreement. 

h. Process requests for exclusion from the Settlement in accordance 

with Section IX of this Agreement. 

i. Process objections to the Settlement in accordance with Section 

VIII of this Agreement. 

j. Within 30 days after the payment of all Valid Claims for monetary 

compensation by the Settlement Administrator, provide to 

Defendants and Class Counsel a statement, under penalty of 

perjury, of the total number of claims submitted (in total and by 

category of benefit), the total number of claims adjudicated as 

Valid Claims (in total and by category of benefit), and the total 

dollar amount paid to Class Members (in total and by category of 

benefit). 

6. Approve the form, contents, and methods of notice to be given to the 

Settlement Class as set forth in Section V of this Agreement, and direct 

Defendants to provide, and cause to be provided, such notices and to file 

with the Court a declaration of compliance with those notice requirements, 

as set forth in Section V of this Agreement. 

7. Establish procedures and schedule deadlines for Class Members to object 

to the Settlement or certification of the Settlement Class, to exclude 

themselves from the Settlement, and to submit Claim Forms to the 
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Settlement Administrator, all consistent with Sections IV, V, VIII, and IX 

of this Agreement; 

8. Schedule deadlines for the filing of (a) papers in support of final approval 

of the certification of the Settlement Class, the designation of Plaintiffs as 

representatives of the Settlement Class, the appointment of Class Counsel 

as counsel for the Settlement Class, and the Settlement; (b) Class 

Counsel’s Fee Application; and (c) objections to certification of the 

Settlement Class, to the designation of Plaintiffs as the representatives of 

the Settlement Class, to the appointment of Class Counsel as counsel for 

the Settlement Class, or to the Settlement. 

B. Defendants may file a memorandum in support of the motion seeking entry of the 

Preliminary Approval Order. 

C. At the Fairness Hearing the Parties will jointly request the Court to enter the Final 

Approval Order that: 

1. Grants final approval of the certification of the Settlement Class. 

2. Designates Plaintiffs as the representative of the Settlement Class and 

Lead Counsel as well as other Class Counsel as counsel for the Settlement 

Class. 

3. Grants final approval of the Settlement and this Agreement as fair, 

reasonable, and adequate to the Settlement Class. 

4. Provides for the release of all Released Claims and enjoins Class Members 

from asserting, filing, maintaining, or prosecuting any of the Released 

Claims in the future. 
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5. Orders the dismissal with prejudice of all claims alleged in the Whirlpool 

Action, and incorporates the releases and covenant not to sue stated in this 

Agreement, with each of the Parties to bear its, his, or her own costs and 

attorney fees, except as provided in Section X below. 

6. Authorizes the payment by Defendants of Valid Claims approved by the 

Settlement Administrator as Valid Claims, or otherwise reviewed by Class 

Counsel and counsel for Defendants and determined to be Valid Claims. 

7. Preserves the Court’s continuing jurisdiction over the administration of the 

Settlement and enforcement of this Agreement. 

8. In addition, Class Counsel will move the Court for entry of a separate 

order approving:  (1) Service Awards; and (2) attorney fees and costs to 

Class Counsel in an amount to be determined by the Court consistent with 

the terms of this Agreement. 

D. As soon as practicable after execution of this Agreement, the Parties shall file in 

the Sears Actions a stipulated motion, proposed stipulated order, or other filing to 

(i) stay the cases and (ii) provide for their automatic dismissal after the Effective 

Date of the Settlement. 

E. Plaintiffs, Class Counsel, and Defendants will cooperate and take all reasonable 

actions to accomplish the above.  If the Court fails to enter either the Preliminary 

Approval Order or the Final Approval Order, Plaintiffs, Class Counsel, and 

Defendants will use all reasonable efforts that are consistent with this Agreement 

to cure any defect identified by the Court.  If, despite such efforts, the Court does 

not enter the Preliminary Approval Order or Final Approval Order, the Parties 
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will return to their positions in the Lawsuits as they were immediately prior to the 

execution of this Settlement Agreement. 

IV. BENEFITS AVAILABLE TO SETTLEMENT CLASS MEMBERS  

A. To qualify for any compensation under this Agreement, a Claimant must timely 

submit to the Settlement Administrator a properly completed Claim Form 

attesting (if a Prequalified Class Member) or showing (if a Non-Prequalified 

Class Member) that the Claimant is a Class Member because he or she bought or 

acquired a new Class Washer for household use. 

1. The mailed and emailed Class Notice will include a pre-printed unique 

claim identification number that the Settlement Administrator will use to 

determine whether the Claimant is a Prequalified Class Member or a Non-

Prequalified Class Member. 

2. Prequalified Class Members will be required only to confirm their names, 

addresses, and (in the case of emailed Claim Forms) email addresses; 

check several eligibility boxes on the Claim Form; and sign (or 

electronically sign) the Claim Form attesting that the statements are true 

and correct. 

3. To establish their Class Member Status, Non-Prequalified Class Members 

will only be required to provide the information that Prequalified Class 

Members must provide, their names, addresses, and sufficient proof that 

they bought or acquired a new Class Washer with their Claim Form.  To 

do so, they may provide their Class Washer’s model and serial numbers or 

alternate proof of purchase or ownership; and sign (or electronically sign) 

the Claim Form attesting that the statements are true and correct. 
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4. Class Members will be able to electronically submit claims through the 

Settlement Website.  The Settlement Administrator shall pre-populate the 

online Claim Form with all relevant information, such as name, address, 

and model and serial numbers, that is readily accessible in Whirlpool’s or 

Sears’ databases.  All Class Members who cannot be identified in 

Whirlpool’s or Sears’ databases must provide with their Claim Form 

information sufficient to establish their Class Member status. 

B. Subject to the requirements of Sections IV(D) and IV(E) of this Agreement:  

Prequalified Class Members who timely submit a Valid Claim and Non-

Prequalified Class Members who timely submit a Valid Claim including a 

statement under oath attesting that they experienced persistent bad odors and/or 

mold growth problems inside their Washer within five years of purchasing a Class 

Washer will be eligible to select one of three separate benefits, depending on their 

individual circumstances.  First, they may select a cash payment of $50.  Second, 

they may select the 20% Rebate Option.  Finally, if the Class Member incurred 

documented out-of-pocket expenses to service or replace their Class Washer due 

to mold or odor problems, they may instead choose to recover any documented 

out-of-pocket expenses to service or replace their Class Washer due to mold or 

odor problems up to $500 in total. 

1. Sears and Whirlpool, together with the Settlement Administrator, will 

design the rebate forms for the Class Members.  Class Counsel will review 

and approve the rebate forms before the Settlement Administrator 
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disseminates it to any Class Member.  Class Counsel will not 

unreasonably withhold approval. 

2. Both Prequalified Class Members and Non-Prequalified Class Members 

must submit documentation to establish eligibility for out-of-pocket 

expenses. 

a. In order to receive a cash reimbursement of out-of-pocket expenses 

to service a Class Washer due to mold or odor problems, the Class 

Member must submit documentation showing the service calls and 

the costs incurred in connection with those service calls (e.g., 

receipt for the repair of a Class Washer, service tickets, a payment 

to a service technician for labor or parts (including payments for 

Affresh or other washer cleaners required to ameliorate mold or 

odor problems), or receipts for parts purchased for a Class Washer 

due to mold or odor problems).  The first documented service call, 

complaint, or manifestation of mold or odor must have occurred 

within the first five years after purchase, and no service-related 

expenses will be compensated if they were incurred after 

December 31, 2015. 

b. In order to receive cash reimbursement of out-of-pocket expenses 

to replace rather than repair a Class Washer, the Class Member 

must submit documentation showing that the Class Member had at 

least three service calls or complaints regarding mold or odor 

problems before he or she replaced the Class Washer (e.g., a 
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service ticket, a complaint to Whirlpool or Sears, a receipt for 

purchase of washing machine cleaner, or any combination of such 

documentation showing repeated mold and odor problems).  If a 

Settlement Class Member cannot provide the qualifying 

documentation described in this paragraph, the Settlement 

Administrator will search Sears’s and Whirlpool’s service 

databases for proof of any missing information.  The first 

documented service call, complaint, or manifestation of mold or 

odor must have occurred within the first five years after purchase, 

and no replacement expenses will be reimbursed if they were 

incurred after December 31, 2015. 

3. The affirmation under oath to be made on the claim form for Non-

Prequalified Class Members shall read:  “I attest under oath that within 

five years after purchasing my Washer, I experienced persistent (that 

is, more than one time) bad odors and/or mold growth problems 

inside my Washer, and that I took steps to remedy the problem, such 

as using a washing machine cleaner or other steps to clean my Washer 

to remove bad odors or mold, or contacting a third-party servicer for 

advice or a repair.” 

C. Subject to the requirements of Sections IV(D) and IV(E) of this Agreement, all 

other Class Members (i.e., those who establish that they purchased or acquired a 

new Class Washer but do not claim to have experienced a mold or odor problem 

within the first five years of purchase of their Class Washer) who timely submit a 
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Valid Claim will be eligible to receive the 5% Rebate Option.  Sears and 

Whirlpool, together with the Settlement Administrator, will design the rebate 

form for the Class Members.  Class Counsel will review and approve this rebate 

form before the Settlement Administrator disseminates it to any Class Member.  

Class Counsel approval will not be unreasonably withheld. 

D. Each Class Member who makes a Valid Claim to receive a rebate benefit shall be 

entitled to a single rebate benefit for each subject Class Washer he or she 

purchased.  For example, if a Class Member bought and registered two Class 

Washers, that Class Member would be eligible to receive two rebate benefits.  

The 5% Rebate Option is available to all Class Members who ever bought or 

acquired a new Class Washer, and they need not currently own their Class Washer 

to qualify for the 5% Rebate Option. 

E. After the Settlement Administrator determines which claims are Valid Claims and 

which are not, the Settlement Administrator will email or mail to each Class 

Member who submits a Valid Claim for the 20% Rebate Option or the 5% Rebate 

Option a rebate form that includes a unique authorization code identifying the 

rebate form as a valid rebate form and enabling the Class Member, if he or she 

chooses, to transfer the rebate form any family member or member of the Class 

Member’s household who may use the rebate form to purchase a Rebate Eligible 

Washer or Dryer (or both).  Each unique rebate form and authorization code will 

be honored only one time to prevent fraudulent claims that seek to re-use the same 

authorization code. 
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F. No Class Member who received from Sears or Whirlpool either a full refund of 

the purchase price he or she paid for the Class Washer or a free exchange of the 

Class Washer for a new washing machine of any model will be entitled to any 

payment or other compensation under this Section IV, unless (a) the Class 

Member received a free exchange of the Class Washer for a new Class Washer 

and (b) the Class Member’s experiences with the second Class Washer qualifies 

the Class Member for compensation for that second Class Washer under the terms 

of this Agreement.  To establish eligibility for any payment or other compensation 

under this Agreement, Class Members will be required to check an eligibility box 

on the Claim Form stating that they did not receive either a full refund of the 

purchase price paid for the Class Washer or a free exchange of the Washer for a 

new washing machine of any kind, unless the new washer was a Class Washer 

qualifying the Class Member for relief under this Agreement. 

G. Class Members who have previously received from Sears or Whirlpool any form 

of compensation for a mold or odor problem with the Class Member’s Washer 

(e.g., a policy-adjust cash payment, a partial refund, a discount off the regular 

price of a new clothes washer, a coupon applicable to the purchase of a new 

clothes washer that was redeemed), shall have any compensation to which the 

Class Member would otherwise be entitled under this Section IV reduced as 

follows: 

1. For any policy-adjust cash payment, cash refund, or other cash payment, 

the amount of that payment. 
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2. For any specified dollar-discount off the price of any new washing 

machine, the specified dollar amount. 

3. For any specified percentage-discount off the price of any new washing 

machine, the dollar amount determined by applying that percentage to the 

regular, then-prevailing price of that product. 

4. For any coupon redeemed for the purchase of a new washing machine, the 

dollar amount specified on the face of the coupon redeemed. 

All other Class Members will be required to check a box on the Claim Form 

stating that they did not receive any of these customer-satisfaction benefits from 

Whirlpool or Sears related to a mold or odor problem with their Class Washer. 

H. All Class Members shall be required to mail or email to the Settlement 

Administrator their completed rebate form and proof of purchase of a Rebate 

Eligible Washer or Dryer by December 31, 2017 or one year after the date on 

which the Settlement Administrator mails or emails the blank rebate forms to the 

rebate Claimants, whichever of these two dates is later.  This allows Class 

Members at least one year or more to make an eligible purchase and submit the 

rebate form.  The Settlement administrator shall mail rebate checks to Class 

Members within 12 weeks after receipt of the completed rebate form. 

V. SETTLEMENT NOTICE AND ADMINISTRATION  

A. All decisions regarding notice and settlement administration shall be made jointly 

between Defendants and Class Counsel.  Class Counsel and counsel for 

Defendants shall have the ability to communicate with the Settlement 

Administrator without the need to include each other in each of those 

communications.  Disputes, if any, shall be resolved by the Court.  This includes 

 -24-  
1301441.1  

Case: 1:08-wp-65000-CAB  Doc #: 640-2  Filed:  08/25/16  25 of 55.  PageID #: 45957



any disputes over whether a particular class member is entitled to recover a 

particular claim for relief. 

B. As soon as practicable, but no later than 30 days after the Court’s entry of the 

Preliminary Approval Order: 

1. The Settlement Administrator shall send or cause to be sent, by first-class 

United States Mail a copy of the Settlement Notice to every Class Member 

who reasonably can be identified in Sears’s and Whirlpool’s records.  

Sears and Whirlpool will obtain or cause to be obtained address updates 

utilizing a National Change of Address database.  The Settlement 

Administrator will use any updated addresses thus obtained.  The 

Settlement Administrator will forward Settlement Notices that are returned 

by the U.S. Postal Service with a forwarding address. 

2. The Settlement Administrator also shall send or cause to be sent, via 

electronic mail, a copy of the Settlement Notice to every Class Member 

whose email address Sears and Whirlpool can reasonably identify.  If the 

Settlement Administrator can identify more email addresses for 

Prequalified Class Members by performing an email address lookup, 

Whirlpool will pay the reasonable costs of such a search.  Electronic mail 

notices shall advise Class Members if they are Prequalified Class 

Members. 

C. At least 15 days before the deadline to file claim forms, the Settlement 

Administrator shall again mail and email the Settlement Notice to Prequalified 
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Class Members.  This second set of mailed and emailed notices shall remind 

Prequalified Class Members of the deadline for filing a claim. 

D. At approximately the same time as the Settlement Administrator mails and emails 

the initial round of Settlement Notice, it shall provide Publication Notice to the 

Class Members using both traditional and social media.  At approximately the 

same time the Settlement Administrator performs the second round of mailed and 

emailed notices to Prequalified Class Members, it shall run a second round of 

social media notice.  The Settlement Administrator’s notice expert will design the 

social media notice.  All notices must be approved by Whirlpool and Class 

Counsel before the notices are published. 

E. Whirlpool will not oppose reasonable efforts by Class Counsel to provide 

additional notice to the Class Members, at Class Counsel’s expense, subject to 

Whirlpool’s approval of its content. 

F. Whirlpool shall pay Angeion Group’s reasonable costs, up to $7,000, incurred in 

preparing to mail and email the class certification notices to the Illinois Class 

Members in the Sears Action, which notice campaign has been rendered 

unnecessary by this Agreement. 

G. To facilitate the efficient administration of this Settlement, and to promote 

compensation pursuant to this Settlement, the Settlement Administrator will 

establish a Settlement Website that enables Class Members to: 

1. Read the Settlement Notice and FAQ. 
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2. Complete, review, and submit a Claim Form online.  This shall include the 

ability to electronically upload and submit documents supporting their 

Claim Form. 

3. Print the completed Claim Form for signature by the Class Member and 

mailing to the Settlement Administrator along with any required 

documentary proof. 

H. The Parties agree that the Settlement Notice, FAQ, Claim Forms, Publication 

Notice, and Settlement Website will provide information sufficient to inform 

Class Members of:  (1) the essential terms of this Agreement; (2) appropriate 

means for obtaining additional information regarding the Agreement and the 

Lawsuits; (3) appropriate information about the procedure for objecting to or 

excluding themselves from the Settlement, if they should wish to do so; and 

(4) appropriate means for and information about submitting a claim for 

compensation pursuant to the Settlement.  The Parties also agree that the 

dissemination of the Settlement Notice and the FAQ in the manner specified in 

this Section V satisfies the notice requirements of due process and Rule 23 of the 

Federal Rules of Civil Procedure. 

I. The Parties will request the Court to approve, in the Preliminary Approval Order, 

the direct mailing and emailing of the Settlement Notice, the Settlement Website 

publication of the Settlement Notice and FAQ, the Settlement Website publication 

of the Claim Forms, and the Publication Notice all as set forth above in this 

Section V. 
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J. As soon as practicable, but no later than 10 days after Plaintiffs file this 

Agreement in the Court, Whirlpool and Sears shall comply with the notice 

provisions of the Class Action Fairness Act, 28 U.S.C. Section 1715. 

K. Within 45 days after the Court’s entry of the Preliminary Approval Order, 

Whirlpool and Sears will file with the Court a declaration of compliance with this 

plan of notice, including a statement of the number of persons to whom the Class 

Notice was mailed and emailed. 

VI. COSTS OF NOTICE AND CLAIMS ADMINISTRATION 

In addition to providing to Class Members the compensation and benefits described in 

Section IV above, Whirlpool shall pay, separate from the compensation payments, the 

Administration and Notice Expenses, including the cost of any Publication Notice required by 

law or this Agreement.  Defendants shall not be responsible for any cost that may be incurred by, 

on behalf of, or at the direction of Plaintiffs or Class Counsel in (a) responding to inquiries about 

the Agreement, the Settlement, or the Lawsuits; (b) defending the Agreement or the Settlement 

against any challenge to it; or (c) defending against any challenge to any order or judgment 

entered pursuant to the Agreement, unless otherwise specifically agreed.  Defendants shall, 

however, be required to pay the reasonable costs, if any, billed by the Settlement Administrator 

for work performed by the Settlement Administrator to provide information to the Court 

regarding the notice and settlement administration process related to challenges/objections to the 

Agreement or the Settlement. 

VII. COMPENSATION TO PLAINTIFFS 

A. Compensation as Members of the Settlement Class.  Each Plaintiff shall be 

entitled to participate in the claims procedures described in Section IV of this 

Agreement to the same extent as Class Members. 
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B. Service Awards.  Subject to approval by the Court, Whirlpool shall pay $4,000 to 

each of the following Plaintiffs:  John Bettua, Guiseppina P. Donia, Karen 

Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic 

Pfefer, Jeffrey A. and Sandra K. Robinson together (i.e., not separately to each of 

them), Gina Glazer, Trina Allison, Jeff Glennon, Mara Cohen, Karen P. 

Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call, 

Bonnie Beierschmitt, Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie 

O’Brien, Andrea Strong, Tracy Cloer, Kathryn Cope, Laurie Fletcher, Tracie 

Snyder, and Pramila Gardner.  Each of these Plaintiffs have responded to written 

discovery and been deposed or inspected by Defendants.  Subject to approval by 

the Court, Whirlpool shall pay $1,000 each to named plaintiffs who were not 

subject to both written discovery and a deposition or inspection.  The named 

plaintiffs receiving $1000 are:  Susan Hirsch, Heidi Klein, Twilla Martin, Susan 

Scott, Donna Seeherman, Carlos Vecino, and Jennifer Wainwright.  Even though 

each of these Plaintiffs has signed this Agreement and support approval of the 

Settlement, payment of the Service Award is not contingent on such authorizing 

and supporting the Agreement.  Any Plaintiff who is a class representative for the 

CCU settlement class in the Sears Actions and who shall receive a service award 

in the CCU class settlement shall not be entitled to receive a second or separate 

Service Award in connection with this Settlement or Agreement. 

VIII. PROCEDURES FOR SETTLEMENT APPROVAL 

A. The Parties shall use their best efforts to effectuate this Agreement, including 

cooperating in drafting the preliminary approval documents and securing the 

prompt, complete, and final dismissal, with prejudice, of the Lawsuits. 
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B. Preliminary Approval 

1. No later than April 18, 2016, or as soon thereafter as practicable and 

consistent with any further order of the Court, Plaintiffs shall file a joint 

motion with the Court for:  (A) preliminary approval of the Settlement; 

(B) authorization to disseminate the Settlement Notice contemplated by 

this Agreement to all members of the Settlement Class; and (C) a stay of 

all proceedings in the Whirlpool Actions, except in connection with this 

Agreement as set forth herein (the “Motion”).  The Motion shall include:  

(A) the proposed Preliminary Approval Order; (B) proposed forms of the 

Settlement Notice and methods for dissemination; (C) proposed date of 

dissemination of the Settlement Notice to the Settlement Class; and 

(D) proposed schedule through final approval of the Agreement. 

2. The deadlines established in the Preliminary Approval Order are: 

a. Within thirty (30) days after entry of the Preliminary Approval 

Order:  the Settlement Administrator shall mail and email the 

Settlement Notices as required by Section V of this Agreement. 

b. Within forty-five (45) days after entry of the Preliminary Approval 

Order:  the Settlement Administrator shall file with the Court a 

declaration of compliance with the notice requirements set forth in 

Section V of this Agreement. 

c. Within sixty (60) days of entry of the Preliminary Approval Order:  

Class Counsel shall file their Fee Application. 
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d. Within ninety (90) days after entry of the Preliminary Approval 

Order:   any objectors shall file objections, together with all 

supporting memoranda and other material, with the Court and 

serve that filing on Class Counsel and Defendants.  This includes 

objections to:  certification of the Settlement Class, the designation 

of Plaintiffs as Class Representatives, the appointment of Class 

Counsel, the Settlement, the Agreement, or Class Counsel’s Fee 

Application. 

e. Within ninety (90) days after entry of the Preliminary Approval 

Order:  requests by Class Members to be excluded from the 

Settlement must be either postmarked by the United States Postal 

Service (in the case of mailed exclusions) or actually received by 

the Settlement Administrator (in the case of electronically 

submitted exclusions).  The Settlement Administrator must file a 

list of all exclusions with the Court within ninety-five (95) days. 

f. Within ninety-five (95) days after entry of the Preliminary 

Approval Order:  Any Person or attorney seeking to appear at the 

Fairness Hearing must file with the Court and serve on Class 

Counsel and Defendants an entry of appearance in the Whirlpool 

Action and notice of intention to appear at the Fairness Hearing.  

This includes any person objecting to any or all of certification of 

the Settlement Class, designation of Plaintiffs as Class 
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Representatives, appointment of Class Counsel, the Settlement, the 

Agreement, or Class Counsel’s Fee Application. 

g. Within one-hundred-ten (110) days after entry of Preliminary 

Approval Order:  Class Counsel shall file their reply, if any, in 

support of their Fee Application. 

h. Within one-hundred-twenty (120) days after entry of the 

Preliminary Approval Order:  Class Counsel shall file the proposed 

Final Approval Order and memorandum in support of Final 

Approval. 

i. One-hundred-fifty (150) days after the Preliminary Approval 

Order:  Claims Deadline:  all claims by Class Members to the 

Settlement Administrator for benefits under Section IV of this 

Agreement shall be postmarked (in the case of mailed Claims 

Forms) or received (in the case of electronic Claims Forms).  

Claims received after this date shall not be Valid Claims. 

j. On September 7, 2016:  Fairness Hearing. 

C. Final Approval 

1. At the Fairness Hearing, the Parties will jointly request the Court to enter 

the Final Approval Order, which (1) grants final approval of the 

certification of the Settlement Class, designation of the Class 

Representatives, and designation of Lead Counsel and other Class 

Counsel; (2) grants final approval to the Settlement and this Agreement as 

fair, reasonable, and adequate to the Settlement Class; (3) provides for the 
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release of all Released Claims and enjoins Class Members from asserting, 

filing, maintaining, or prosecuting any of the Released Claims in the 

future; (4) orders the dismissal with prejudice of all claims alleged in the 

Whirlpool Action, and incorporates the releases and covenant not to sue 

stated in this Agreement, with each Party to bear its, his, or her own costs 

and attorney fees, except as provided in Section X below; (5) authorizes 

the payment by Whirlpool of Valid Claims approved by the Settlement 

Administrator as Valid Claims, in accordance with the terms of the 

Agreement; and (6) preserves the Court’s continuing jurisdiction over the 

administration of the Settlement and enforcement of the Agreement. 

2. In addition, Class Counsel will move the Court for entry of a separate 

order approving the following:  (1) Service Awards as set forth herein; and 

(2) attorney fees and costs to Class Counsel consistent with this 

Agreement. 

IX. REQUESTS FOR EXCLUSION 

A. Any member of the Settlement Class shall have the right to opt out of the 

Settlement Class by sending a written request for exclusion from the Settlement 

Class to the Settlement Administrator’s address listed in the Settlement Notice.  It 

shall be postmarked no later than a deadline to be set by the Court, and this 

deadline shall be set forth in the Settlement Notice. 

B. Within 10 days after the Court-ordered deadline for timely and properly opting 

out from the Settlement Class, the Settlement Administrator shall provide to 

counsel for Defendants and Class Counsel a list of the names and addresses of the 

members of the Class who have opted out. 
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X. CLASS COUNSEL’S APPLICATION FOR AN AWARD OF ATTORNEY FEES 
AND COSTS, AND SERVICE AWARDS TO PLAINTIFFS 

A. As part of the Settlement, Defendants have agreed to pay Plaintiffs’ Counsel 

reasonable attorney fees and costs, without reducing the amount of money 

available to pay Valid Claims submitted by Class Members or the amount of 

money to be paid for work performed by the Settlement Administrator. 

B. Class Counsel represents that their total estimated attorney fees and expenses 

incurred in the Lawsuits from 2006 to the present equal or exceed approximately 

$40,000,000, including approximately $7,300,000 in out-of-pocket litigation 

costs.  In their Fee Application to be filed with the Court, Class Counsel will 

include a reference to this total, and will base their attorney fee and cost request 

on a minimum of $30,000,000 in total lodestar and costs incurred in the Lawsuits. 

C. The amount of attorney fees and costs to be paid to Plaintiffs’ Counsel shall be 

determined by the Court.  After the Court preliminarily approves the Settlement, 

Class Counsel may submit a Fee Application to the Court.  Class Counsel agrees 

to request, and Defendants agree not to oppose, up to $14,750,000 as the 

reasonable amount of attorney fees and costs to be paid by Whirlpool (on behalf 

of Whirlpool and Sears) to Plaintiffs’ Counsel, subject to Court approval. 

D. Whirlpool shall pay the Court-approved amount of attorney fees and costs, up to 

$14,750,000, within thirty (30) days after the Court’s entry of the final approval 

order and final judgment, regardless of any appeal that may be filed or taken by 

any Class Member or third party.  Class Counsel will repay to Whirlpool the 

amount of the award of attorney fees and costs in the event that the final approval 

order and final judgment are not upheld on appeal and, if only a portion of fees or 
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costs (or both) is upheld, Class Counsel will repay to Whirlpool the amount 

necessary to ensure the amount of attorney fees or costs (or both) comply with 

any court order.  Under no circumstances will Whirlpool pay more than 

$14,750,000 in attorney fees and costs to Class Counsel. 

E. Defendants shall not oppose a Service Award of $4,000.00 or $1,000.00 to each 

of the Class Representatives or intended named Plaintiffs, all as specifically 

provided in Section VII(B) of this Agreement.  This agreed amount will be 

subject to Court approval and will be included in Class Counsel’s Fee 

Application. 

F. Lead Class Counsel shall have the authority to determine and make an allocation 

of attorney fees and costs to any counsel representing any of the Plaintiffs who 

claims an entitlement to share in any fees or costs approved by the Court and paid 

by Whirlpool.  Any disputes regarding such allocation shall be resolved by the 

Court. 

G. Any issues relating to attorney fees and costs or to any Service Award are to be 

considered by the Court separately from the Court’s consideration of the fairness, 

reasonableness, and adequacy of this Agreement and the Settlement.  The Court’s 

or an appellate court’s failure to approve, in whole or in part, any award of 

attorney fees and costs to Class Counsel, or any Service Award, shall not affect 

the validity or finality of the Settlement, nor shall such non-approval be grounds 

for rescission of the Agreement, as such matters are not the subject of any 

agreement among the Parties other than as set forth above.  In the event the Court 

declines to approve, in whole or in part, the payment of attorney fees, litigation 
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costs and expenses to Class Counsel in the amount sought by Class Counsel or the 

payment of any Service Award, the remaining provisions of this Agreement shall 

remain in full force and effect. 

XI. RELEASES 

A. Plaintiffs and all Class Members who do not timely exclude themselves from the 

Settlement do forever release, acquit, and discharge Releasees from all manner of 

claims, actions, causes of action, administrative claims, demands, debts, damages, 

costs, attorney fees, obligations, judgments, expenses, or liabilities for economic 

loss, in law or in equity, whether now known or unknown, contingent or absolute, 

including all claims that Plaintiffs now have or, absent this Agreement, may in the 

future have had, against Releasees, by reason of any act, omission, harm, matter, 

cause, or event whatsoever that has occurred from the beginning of time up to and 

including the Effective Date of this Agreement and that arise from or relate to any 

of the defects, malfunctions, or inadequacies of the Class Washers that are alleged 

or could have been alleged in the Lawsuits relating to an alleged mold or odor 

problem (including alleged mold or bacteria growth or bad odors inside the 

Washers; bad odors on laundry cleaned in the Washers as a result of biofilm, 

mold, bacteria, or mildew; failure of the Washers to adequately self-clean; or 

failure of Affresh Washer Cleaner to remedy the alleged defects or adequately 

clean the Washers), or to any act, omission, damage, matter, cause, or event 

whatsoever arising out of the initiation, defense, or settlement of the Lawsuits or 

the claims or defenses asserted in the Lawsuits, including all claims for out-of-

pocket expense, consequential, diminution-in-value, benefit-of-the-bargain, cost-
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of-repair, cost-of-replacement, cost-of-maintenance including the purchase of 

Affresh, or premium-price damages. 

B. The Released Claims specifically exclude claims for (i) personal injury, 

(ii) emotional distress; (iii) damage to property other than the Class Washer itself, 

and (iv) economic loss claimed in any unrelated litigation. 

C. By executing this Agreement, the Parties acknowledge that, upon entry of the 

Final Approval Order by the Court, the Lawsuits shall be dismissed with 

prejudice, an order of dismissal with prejudice shall be entered, and all Released 

Claims shall thereby be conclusively settled, compromised, satisfied, and released 

as to the Releasees.  The Final Approval Order shall provide for and effect the full 

and final release, by Plaintiffs and all Class Members, of all Released Claims. 

D. As additional consideration for the Settlement and benefits provided by this 

Agreement, each Plaintiff agrees to take all reasonable actions to support any of 

the Releasees’ efforts to obtain dismissal of any claims or causes of action 

brought against them, including any action for contribution or indemnity, that 

may at any time be asserted against any of the Releasees by any of Plaintiffs, or 

any anyone subrogated to any of the Plaintiffs’ rights in any capacity, and that 

arise from or relate to any loss, injury, property damage, or expense, including, 

but not limited to, all incidental and consequential damages, lost wages, lost 

income, lost profits, loss of use, and loss or damage to any items that resulted 

from or that might have, or are alleged to have, resulted from the sale of Class 

Washers to Plaintiffs. 
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E. Future or Unknown Harm and Waiver of Statutory Rights:  It is possible, although 

unlikely, that other injuries, damages, losses, or future consequences or results of 

the sale, purchase, use, non-use, need for repair, or repair of the Class Washers 

are not currently known by Plaintiffs and Class Members and will develop or be 

discovered that relate to the subject matter of this litigation.  The Release in this 

Agreement, and the compromise on which it is based, are expressly intended to 

and do cover and include a release by each Plaintiff and Class Member of all such 

future injuries, damages, losses, or future consequences or results, excluding any 

future injury to person or to property other than the Class Washer itself, and 

including a release and waiver of all rights, causes of actions, claims, and lawsuits 

against the Releasees that may exist or arise in the future because of such future 

injuries, damages, losses, or future consequences or results of known or unknown 

injuries that relate to or arise out of the subject matter of this litigation. 

F. Plaintiffs and Class Members hereby expressly, knowingly, and voluntarily waive 

the provisions of Section 1542 of the California Civil Code, which provides as 

follows: 

A general release does not extend to claims which the creditor does 

not know or suspect to exist in his favor at the time of executing the 

release, which if known by him must have materially affected his 

settlement with the debtor. 

Plaintiffs and Class Members expressly waive and relinquish all rights and 

benefits that they may have under, or that may be conferred upon them by, the 

provisions of Section 1542 of the California Civil Code and of all similar laws of 
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other States, to the fullest extent that they may lawfully waive such rights or 

benefits pertaining to the Released Claims.  In connection with such waiver and 

relinquishment, Plaintiffs and Class Members hereby acknowledge that they are 

aware that they or their attorneys may hereafter discover claims or facts in 

addition to or different from those which they now know or believe to exist with 

respect to the Released Claims, but that it is their intention to hereby fully, finally, 

and forever settle and release all of the Released Claims, known or unknown, 

suspected or unsuspected, that they have against Releasees.  In furtherance of 

such intention, the release herein given by Plaintiffs and Class Members to the 

Releasees shall be and remain in effect as a full and complete general release of 

all claims notwithstanding the discovery or existence of any such additional 

different claims or facts. 

G. Each Plaintiff and Class Member expressly consents that this release shall be 

given full force and effect according to each of its terms and provisions, including 

those relating to unknown and unspecified claims, injuries, demands, rights, 

lawsuits, or causes of action as referenced above.  Each Plaintiff and Class 

Member acknowledges and agrees that this waiver is an essential and material 

term of this release and the compromise settlement that led to it, and that without 

this waiver the compromise settlement would not have been accomplished.  Each 

Plaintiff has been advised by his or her attorney with respect to this waiver and, 

being of competent mind, understands and acknowledges its significance. 

H. Each Party expressly accepts and assumes the risk that if facts with respect to 

matters covered by this Agreement are found to be other than or different from the 
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facts now believed or assumed to be true, this Agreement shall nevertheless 

remain effective.  It is understood and agreed that this Agreement shall constitute 

a general release and shall be effective as a full and final accord and satisfaction 

and is a bar to all actions, causes of action, costs, expenses, attorney fees, 

damages, claims, and liabilities whatsoever, whether or not now known, 

suspected, claimed or concealed, pertaining to the Released Claims of this 

Agreement. 

I. Notwithstanding the above, the Court shall retain jurisdiction over the Parties and 

the Agreement with respect to the future performance of the terms of the 

Agreement, and to assure that all payments and other actions required of any of 

the Parties by the Settlement are properly made. 

XII. COVENANT NOT TO SUE 

Plaintiffs, on behalf of themselves and the Class Members who do not timely exclude 

themselves from the Settlement, (i) covenant and agree that neither Plaintiffs nor any of the Class 

Members, nor anyone authorized to act on behalf of any of them, will commence, authorize, or 

accept any benefit from any judicial or administrative action or proceeding, other than as 

expressly provided for in this Agreement, against Releasees, or any of them, in either their 

personal or corporate capacity, with respect to any claim, matter, or issue that in any way arises 

from, is based on, or relates to any alleged loss, harm, or damages allegedly caused by Releasees, 

or any of them, in connection with the Released Claims; (ii) waive and disclaim any right to any 

form of recovery, compensation, or other remedy in any such action or proceeding brought by or 

on behalf of any of them; and (iii) agree that this Agreement shall be a complete bar to any such 

action. 
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XIII. REPRESENTATIONS AND WARRANTIES 

Each of the Parties represents and warrants to, and agrees with, each of the other Parties 

as follows: 

A. To the extent permitted by law and the applicable rules of professional conduct, 

Class Counsel represent and warrant that they do not have any present intention to 

file any class action lawsuit in any jurisdiction, including other states or countries, 

relating to any alleged self-cleaning defect or mold or odor problems in any 

Whirlpool-manufactured washing machine.  Class Counsel further represent and 

warrant that they will not contact any other attorney or law firm to discuss or 

encourage pursuing litigation related to such alleged defects or mold or odor 

problems in any other Whirlpool-manufactured washing machine.  The foregoing 

shall not restrict the ability of Class Counsel to fulfill their responsibilities to 

absent Class Members in connection with the settlement proceedings in the 

Lawsuits. 

B. To the extent permitted by law and the applicable rules of professional conduct, 

the Settlement is conditioned on the Class Representatives’ and Class Counsel’s 

agreement not to cooperate with any other lawyers who are litigating or who wish 

to litigate washing machine mold and odor claims against Whirlpool or Sears.  

This prohibited cooperation extends to washing machines that are not Class 

Washers.  The foregoing shall not restrict the ability of Class Counsel to fulfill 

their responsibilities to absent Class Members in connection with the settlement 

proceedings, nor shall it restrict Class Counsel’s responsibility to respond to 

orders of any court or other legal obligation. 
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C. Each Party has had the opportunity to receive, and has received, independent legal 

advice from his, her, or its attorneys regarding the advisability of making the 

Settlement, the advisability of executing this Agreement, and the legal and 

income-tax consequences of this Agreement, and fully understands and accepts 

the terms of this Agreement. 

D. Plaintiffs represent and warrant that no portion of any claim, right, demand, 

action, or cause of action against any of the Releasees that Plaintiffs have or may 

have arising out of the Lawsuits or pertaining to the design, manufacture, testing, 

marketing, purchase, use, sale, servicing, or disposal of the Class Washers or 

otherwise referred to in this Agreement, and no portion of any recovery or 

settlement to which Plaintiffs may be entitled, has been assigned, transferred, or 

conveyed by or for Plaintiffs in any manner; and no Person or entity other than 

Plaintiffs has any legal or equitable interest in the claims, demands, actions, or 

causes of action referred to in this Agreement as those of Plaintiffs themselves. 

E. None of the Parties relies or has relied on any statement, representation, omission, 

inducement, or promise of the other Party (or any officer, agent, employee, 

representative, or attorney for the other Party) in executing this Agreement, or in 

making the Settlement provided for herein, except as expressly stated in this 

Agreement. 

F. Each of the Parties has investigated the facts pertaining to the Settlement and this 

Agreement, and all matters pertaining thereto, to the full extent deemed necessary 

by that Party and her or its attorneys. 
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G. Each of the Parties has carefully read, and knows and understands, the full 

contents of this Agreement and is voluntarily entering into this Agreement after 

having had the opportunity to consult with, and having in fact consulted with, his 

or her attorneys. 

H. Each term of this Agreement is contractual and not merely a recital. 

XIV. MISCELLANEOUS 

A. Extensions of Time:  Unless otherwise ordered by the Court, the Parties may 

agree to reasonable extensions of time to carry out any of the provisions of this 

Agreement and Settlement. 

B. Publicity or Media Inquiries About the Settlement:  In connection with any media 

inquiry or publicity concerning this Settlement, Class Counsel agree that they 

shall refer all inquiries to Jonathan Selbin and that Class Counsel’s public 

statements to the media or other third parties will accurately report that the 

stipulated amount of attorney fees to be awarded to Class Counsel is 

approximately $7,450,000 and that the stipulated amount of cost reimbursement is 

approximately $7,300,000.  Class Counsel will not characterize the stipulated 

amount of attorney fees and costs as a collective $14,750,000, but instead will 

report the attorney fee figure and the cost reimbursement figure as two separate 

and distinct amounts. 

C. Mutual Non-Disparagement:  To the extent permitted by law and the applicable 

rules of professional conduct, the Settlement is conditioned on the Parties’ and 

their lawyers’ agreement not to disparage Defendants, Plaintiffs, or Class Counsel 

regarding the subject matters of the Lawsuits.  The Class Representatives and 

Class Counsel agree to not create, establish, or assist in the development of any 
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website or “gripe” site that criticizes the Defendants with respect to the Lawsuits, 

the Settlement, or the Class Washers.  The foregoing shall not restrict the ability 

of counsel from performing their responsibilities to absent Class Members in 

connection with settlement approval proceedings, nor shall it restrict counsel’s 

responsibilities to respond to orders of any court or other legal obligations.  This 

provision shall not be interpreted to interfere or limit any rights or obligations 

under the applicable rules of professional conduct or to extend to any matter that 

is unrelated to the subject matters of the Lawsuits. 

D. No Extension of Written Warranty:  In connection with this Agreement and 

Settlement, Defendants have not agreed to any extension of their written 

warranties for the Class Washers.  The only settlement benefits are those benefits 

described in Section IV of this Agreement. 

E. Return or Destruction of Confidential Documents:  Within thirty (30) days after 

the Effective Date, Plaintiffs will return or destroy (and certify in writing that they 

have destroyed) Sears’s and Whirlpool’s confidential documents and Defendants 

will return and destroy (and certify in writing that they have destroyed) any 

confidential documents produced by Plaintiffs. 

F. Conditional Nature of Agreement:  At Plaintiffs’ option, expressed in written 

notice to Defendants’ counsel, this Agreement shall become null and void, and no 

obligation on the part of any of the Parties will accrue, if the Court materially 

alters any of the terms of this Agreement to the detriment of Plaintiffs or the 

Settlement Class, or fails to enter the Preliminary Approval Order or the Final 

Approval Order in substantially the form submitted by the Parties.  At 
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Defendants’ option, expressed in written notice to Class Counsel, this Agreement 

shall become null and void, and no obligation on the part of any of the Parties will 

accrue, if (a) the Court declines to certify the Settlement Class as provided in the 

Preliminary Approval Order; or (b) the Court materially alters any of the terms of 

this Agreement to the detriment of Defendants, or fails to enter the Preliminary 

Approval Order or the Final Approval Order in substantially the form submitted 

by the Parties.  The Court’s or any appellate court’s failure to approve, in whole 

or in part, any award of attorney fees and costs to Class Counsel, or any Service 

Award, as provided in Section X of this Agreement, shall not be grounds for 

rescission under this Section. 

G. Severability:  With the exception of the provision for attorney fees and costs to 

Class Counsel and Service Awards to Plaintiffs pursuant to Section X of this 

Agreement, none of the terms of this Agreement is severable from the others.  If 

the Court or a court of appeals should rule that any term is void, illegal, or 

unenforceable for any reason, however, Defendants, in their sole discretion, and 

Plaintiffs, in their sole discretion (but acting in accord with their duties and 

obligations as representatives of the Settlement Class), may elect to waive any 

such deficiency and proceed with the Settlement under the terms and conditions 

approved by the Court. 

H. Entire Agreement of Parties:  This Agreement constitutes and comprises the entire 

agreement between the Parties concerning the subject matter hereof.  It supersedes 

all prior and contemporaneous oral and written agreements and discussions.  It 

may be amended only by an agreement in writing, signed by the Parties. 
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I. Binding on Agents, Successors, and Assigns:  This Agreement is binding on, and 

shall inure to the benefit of, the Parties and their respective agents, employees, 

representatives, officers, directors, parents, subsidiaries, assigns, executors, 

administrators, insurers, and successors in interest. 

J. Third-Party Beneficiaries:  All Releasees other than the signatories to this 

Agreement are intended to be third-party beneficiaries of this Agreement. 

K. Cooperation in Implementation:  Defendants, Plaintiffs, and their respective 

counsel agree to prepare and execute any additional documents that may 

reasonably be necessary to effectuate the terms of this Agreement. 

L. Governing Law:  This Agreement shall be construed and governed in accordance 

with federal procedural law and the substantive laws of the State of Ohio, without 

regard to Ohio’s conflict-of-laws principles. 

M. No Admission of Liability:  The Parties are entering into this Agreement for the 

purpose of compromising and settling disputed claims.  Nothing in this 

Agreement or in the documents relating to this Agreement shall be construed, 

deemed, or offered as an admission by any of the Parties, or by any member of the 

Settlement Class, for any purpose in any judicial or administrative action or 

proceeding, whether in law or in equity, regardless of whether this Agreement 

ultimately becomes effective.  Defendants maintain they have meritorious 

defenses to the Lawsuits, that the Class Washers are not defective, and that the 

alleged defects did not cause injury or loss. 

N. Signatures:  This Agreement may be executed in counterparts, and, when so 

executed, shall constitute a binding original.  By signing, Class Counsel represent 
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and warrant that John Bettua, Guiseppina P. Donia, Karen Freeman, Peggy 

Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey A. 

Robinson, Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glennon, Mara 

Cohen, Karen P. Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon 

Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia Bicknell, Rebecca 

Nordan, Maggie O’Brien, Andrea Strong, Pramila Gardner, Tracy Cloer, Kathryn 

Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna 

Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein 

have approved and agreed to be bound by this settlement. 
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EXHIBIT 2 
List of Access and Horizon Washer Models Included in Proposed Settlement Class 

 

Whirlpool Brand Models Kenmore Brand Models Maytag Brand Models 
Model Number Manufacture Date Model Number Manufacture Date Model Number 

Begins Manufacture Date 

GHW9100 All 
110.42922 
110.42924 
110.42926 

January 2001 – 
June 2004 MFW9600* March 2006 –  

June 2008 

GHW9200 All 
110.42932 
110.42934 
110.42936 

February 2001 – 
December 2003 MFW9700* March 2006 –  

June 2008 

GHW9150 All 
110.42822 
110.42824 
110.42826 

April 2001 – 
July 2004 MFW9800* January 2007 –  

June 2008 

GHW9250 All 110.42832 
110.42836 

June 2001 – 
May 2003 MHWZ400* January 2007 – 

February 2010 

GHW9400 All 
110.44832 
110.44836 
110.44834 

March 2002 – 
June 2004 MHWZ600* January 2007 – 

April 2010 

GHW9160 All 
110.44932 
110.44934 
110.44936 

October 2002 –  
September 2004   

GHW9300 All 110.45091 May 2003 –  
September 2006   

GHW9460 All 

110.45081 
110.45087 
110.45088 
110.45089 

May 2003 –  
October 2006   

WFW8500 All 110.44826 July 2003 –  
June 2004   

WFW9200 – 
MATADOR All 110.44921 August 2003 –  

July 2004   
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EXHIBIT 2 
List of Access and Horizon Washer Models Included in Proposed Settlement Class 

 

Whirlpool Brand Models Kenmore Brand Models Maytag Brand Models 
Model Number Manufacture Date Model Number Manufacture Date Model Number 

Begins Manufacture Date 

WFW8300 All on or before 
09/30/09 110.45862 January 2004 – 

September 2006   

WFW9400 All on or before 
02/28/09 

110.45981 
110.45986 

January 2004 –  
July 2006   

WFW8410 All on or before 
09/30/09 110.43902 January 2004 –  

May 2004   

WFW8400 All on or before 
09/30/09 

110.45991 
110.45992 
110.45994 
110.45996 

January 2004 –  
July 2006   

WFW9600 All 110.45962 
110.45966 

June 2004 –  
October 2006   

WFW9500 All on or before 
02/28/09 

110.45972 
110.45976 

June 2004 –  
October 2006   

WFW8200 All 110.45872 July 2004 –  
May 2006   

WFW9300 All 110.46472 June 2005 –  
June 2006   

WFW9250 All on or before 
09/30/09 110.46462 August 2005 –  

June 2006   

WFW9150 All on or before 
09/30/09 

110.47561 
110.47566 
110.47567 

August 2005 -  
October 2010   

  110.47511 
110.47512 

January 2006 –  
November 2009   

  110.49972 January 2006 –  
October 2008   
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EXHIBIT 2 
List of Access and Horizon Washer Models Included in Proposed Settlement Class 

 

Whirlpool Brand Models Kenmore Brand Models Maytag Brand Models 
Model Number Manufacture Date Model Number Manufacture Date Model Number 

Begins Manufacture Date 

  110.49962 April 2006 –  
November 2009   

  

110.47081 
110.47086 
110.47087 
110.47088 
110.47089 

April 2006 –  
October 2009   

  110.47531 
110.47532 

April 2006 –  
April 2009   

  110.47571 
110.47577 

August 2006 –  
August 2009   

  110.47091 October 2006 –  
March 2009   

  110.47852 March 2007 –  
June 2007   

  110.47542 June 2007 – 
November 2008   
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UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF OHIO 

 QUESTIONS? CALL 1-XXX-XXX-XXXX OR GO TO WWW.WASHERSETTLEMENT.COM  

If you purchased or owned a front-loading washing 
machine manufactured by Whirlpool, you may be 

entitled to cash or other compensation from a class 
action settlement.   

Includes the following brands: Maytag, Kenmore, and Whirlpool 

A federal court authorized this Notice. This is not a solicitation from a lawyer.  

• A Settlement has been reached in several class action lawsuits against Whirlpool Corp. (“Whirlpool”) and 
Sears, Roebuck and Co. (“Sears”) (together, the “Defendants”) regarding certain front-loading washing 
machines manufactured between 2001 and 2010. 

• If you are included in the Settlement, you may qualify for one of a variety of benefits including a cash 
payment, a rebate on the purchase of a new washing machine or dryer, or reimbursement for out-of-
pocket expenses incurred due to past mold or odor problems in your washing machine.  

• Your legal rights are affected whether you act or don’t act. Read this notice carefully. 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 
SUBMIT A CLAIM FORM 

Earliest Deadline: 
[DATE]  

The only way to get a cash payment, a rebate for the purchase of a new washing 
machine or dryer, or reimbursement for the repair or replacement of a washing 
machine with mold or odor problems. 

EXCLUDE YOURSELF 

Deadline: [DATE] 

This is the only option that allows you to ever be part of another lawsuit against 
the Defendants about the legal claims resolved by this Settlement. If you exclude 
yourself from this Settlement, you will not be entitled to any of the benefits from 
this Settlement.  

OBJECT 

Deadline: [DATE] 
The only way to tell the Court that you are unhappy with something about the 
Settlement.  

ATTEND THE HEARING 

______ at ____ 
Ask to speak in Court about the fairness of the Settlement. 

DO NOTHING 
If you do nothing, you will not receive a cash payment, new washer or dryer 
rebate, or reimbursement for repair or replacement expenses, and you will give 
up your right to ever be part of another lawsuit against Defendants about the legal 
claims resolved by this Settlement. 

• These rights and options are explained in this Notice. 

• The Court in charge of this case still has to decide whether to approve the Settlement. Benefits will be 
issued if you submit a valid claim, the Court approves the Settlement, and after any appeals are resolved. 
Please be patient. 
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